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ITOCTAHOBAEHMUWUE
KOHCTUTYLUUOHHOTI'O CYJA POCCUUCKOHU DEJEPALIUU

Mo Jedy O TIPOBEPKE KOHCTUTYIIMOHHOCTH mNyHKTa 1 crateu 234
I'paxxnanckoro koxaekca Poccuiickoii @enepaiii B CBSI3U € Kajgo00M
rpaxaannHa B.B.Bonkosa

ropoa Cankr-lleTepOypr 26 Hoa6pa 2020 roaa

Koncturymmonnsiit Cyn Poccuiickoit @enepanuu B coctase [Ipeacenarens
B.1.3oppkuna, cyaeri K.B.Apanosckoro, I A.Tl'amxmena, JI.M.)XKapkopoii,
C.M Kazaniena, C. 1. Knssena, A H KoxkotoBa, JI.O.KpacaBuukoBoii,
C.I1.Magpuna, H.B. Mensuukosa, }O.J[.Pyakuna, B.I' SIpocnasuesa,

pykoBOACTBYsICh cTarheit 125 (wacte 4) Koncturymum Poccuniickoit
denepanuu, MyHKTOM 3 4acTH MEPBOM, YACTSIMU TPETHEH M YETBEPTOU CTAaThu 3,
4yacThio MepBoi crathu 21, crarbsamu 36, 471, 74, 86, 96, 97 nu 99 denepanbHOTO
KOHCTUTYIIMOHHOTO  3akoHa «O  Koncrturynmonnom Cyne  Poccuiickoi
Oenepanumy,

paccMOTpen B 3aceqaHuu 0€3 MPOBEACHUS CIyLIaHUA JEI0 O MPOBEPKE
KOHCTUTYLIMOHHOCTH MyHKTa | ctateu 234 'K Poccuiickoii ®enepanmu.

[ToBomoM K pacCMOTpeHHMIO Jena  sBWIach JkKajioba rpaxKJaHUHA
B.B.BonkoBa. OcCHOBaHMEM K PAacCMOTPEHMIO Jejia SIBWJIAch OOHApYKHUBIIAsCA
HEOMPEACICHHOCTh B BOMPOCE O TOM, COOTBETCTBYeT Ju KoHcTuTyiuu

Poccuiickoit ®enepanny ocnapuBaeMoe 3asBUTEIIEM 3aKOHOIOJIOKEHHE.
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3acnymaB cooOlieHue cyapu-aokiaamunka [ .A.T'amkueBa, HCCIeI0BaB
MPEACTaBICHHBIE JOKYMEHTH W HWHBIE Marepuaibl, Koncrturymumonubsiii Cyn

Poccuiickoit ®eneparuum

YCTAHOBHI:

1. Cornacuo mynkty 1 crtateu 234 'K Poccuiickoii ®@enepauuu Juno —
rPOKJAHUH WIM OPUIMYECKOE JIMIO, — HE SBJAIONIEECS COOCTBEHHUKOM
MMYIIECTBA, HO JOOPOCOBECTHO, OTKPHITO U HEMPEPHIBHO BJIAJICIOIIEE KAK CBOUM
COOCTBEHHBIM HEJBH)KMMBIM HMMYIIIECTBOM, €CJIM WHBIE CPOK U  YCJIOBUSA
MPUOOPETCHHS HE MPEAYCMOTPEHBI HACTOAILCH CTaThel, B TCUCHUE MATHAIAATH
JeT MO0 WHBIM MMYIIECTBOM B TEUYCHUE MATH JIET, MNPHOOPETAET IMPaBo
COOCTBEHHOCTH Ha JTO UMYIIECTBO (TpuoOpeTaTeNibHas MaBHOCTh), TIPaBO
COOCTBEHHOCTM HA  HEABMXKMMOE M  HMHOE€  HMYLIECTBO, TMOMJIEIKAIIEE
rOCYJJApCTBCHHOM PpETUCTpallMM, BO3HUKAET Yy JHUIA, MOPUOOPETIIEro 3TO
HMMYIIECTBO B CHJIy TPUOOPETATEIbHOM TaBHOCTH, C MOMEHTA TaKOW perucTpalui.

1.1. I'pasxknanva B.B.Bonkos (B ubeM jaeie mprBeIeHHAs HOpMa MPUMEHEHA
B PEeAAKLNUH, NEHCTBOBABIIECH N0 BCTYIUICHUS B cuity DeaepanbHOro 3akoHa ot 16
nexkabps 2019 roma Ne 430-®3 «O BHeceHMHM HM3MEHEHHM B 4YacTh MEPBYIO
['paxxnanckoro konaekca Poceniickoit @enepanny U HE BKITIOYABILIEH CII0BA «ECIIN
WHBIC CPOK W YCIIOBHUS MPUOOPETCHUA HE MPETyCMOTPEHBI HACTOSIICH CTAaThEH») C
1997 roma saBaseTCSA YJICHOM TrapaXHOTO KOOIMEpaTHBA M BIAACET 3€MEIbHBIM
YYaCTKOM M PACIHOJIOKECHHBIM HAa HEM TapakHbIM OOKCOM Ha OCHOBAaHUH
3aKITIOUEHHOTO ¢ TpaxaanuHoM [I. moroBopa Kymmm-poaaxku (B MOATBEPKICHUE
COBEPIICHUS KOTOPOro MM ObLla MPEAbSABICHA pPacCMATpPUBABIIEMY JEI0 CYIy
pacnucka B TIOJNIYUCHWHM JCHEKHBIX cpeAcTB). [Ipw >TOM naHHBIA 3eMETbHBIN
y4acToK mpuHajiexan Il Ha mpaBe MOKMU3HEHHOIO HACJIEAYEMOIro BJIAJACHUA
(pemenue AamuHucTpamu ropoaa [ onumpiao-2 ot 22 saaps 1993 rona).

Pemennem OauHIIOBCKOTO Topojackoro cyga MockoBckoi obmactu ot 19
deppams 2018 roma B.B.BoakoBy oTka3aHO B yAOBIICTBOPCHHH HCKOBBIX
TpeOOBAaHUM, NTPEABABJACHHBIX K TapaXHOMY KOOMEPATHBY, HAa TEPPUTOPUH

KOTOPOT'O PaCIOIOKEHbl YKa3aHHbIC 3€MENIbHBIM YUacTOK M TrapakKHbIM OOKC, U K
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AJIMHUHUCTpauu ropoackoro okpyra KpacHoznameHck MOCKOBCKOW 00acTH, O
MPU3HAHUU TpPaBa COOCTBEHHOCTH HA PACIOJIOKCHHBIM MMOJ| Tapa’kKHbIM OOKCOM
3€MEIbHBIN YyUacTOK MO AABHOCTU BiajaeHus. Cya mepBOW MHCTAHIMKA OTMETHIL,
yto ropoa KpacHozHameHck MOCKOBCKON 00JaCTH SIBISECTCS aAMHUHUCTPATUBHBIM
LEHTPOM 3aKPhITOTO AJMUHUCTPATUBHO-TEPPUTOPUAIIBHOTO O00pa3oBaHus, a
MOTOMY 3€MEJIbHBIC YUACTKH, PACIOJIOKEHHBIEC B TPAHUIAX TaKUX 00pPAa30BaHUM, B
COOTBETCTBUM C TIOANMYHKTOM 6 myHKTa 5 ctatbu 27 3eMENbHOrO KOJeKca
Poccutickoii  ®denepanmu, Oyaydd  OrpaHMYEHHBIMHM B 00OpOTE,  HE
MPEJOCTABISAIOTCS B YaCTHYIO COOCTBEHHOCTb, 3a MWCKJIIOUCHUEM CIIy4aeB,
YCTaHOBJICHHBIX (heAepaTbHBIMU 3aKOHAMMU.

CyneOHasi KoOJulerusa IO TpakJaHCKUM AeidaM MOCKOBCKOTO 00JIaCTHOTO
Cy/la, OCTaBjsAd HA3BAaHHOE peEUIEHUWE Ccyaa 0e3 W3MEHEHMs, YyKa3aja Ha
OIMMOOYHOCTh IPUMEHECHHS CYJOM TIEPBOW WHCTAHIIMK K CTIOPHBIM OTHOIIECHUAM
nmoanyHkTa 6 myHkra 5 crarbu 27 3eMmenbHOro kojaekca Poccuiickoi deaepanun,
OJIHAKO OTMETHUJIA, YTO H5TO HE TMOBJICKJIO MNPHUHATHE CYJAOM HEMPABUIHHOTO
pEIIeHHS TI0 CYIIECTBY TPeOOBaHMM (ameNIAIMOHHOe onpeaeiienne ot 18 anpens
2018 roma). Kpome Toro, cy1oM aneuIsIiMOHHON WHCTAHIIAA OBLIIO OTMEUYEHO, UTO
B.B.BosikoB He Mor He 3HaTh 00 OTCYTCTBMU Yy HErO OCHOBAHWA BO3HUKHOBEHUSA
nmpaBa COOCTBEHHOCTH HA CHOPHBIN 3€METbHBIA YUACTOK, B CBSI3U C UEM €0 HEJb34
MPU3HATh JAOOPOCOBECTHBIM BIAAEIBIEM IO CMBICIY Pa3bACHCHUH, MAHHBIX B
ab3alie TpetbeM nyHKTa 15 mocrtaHoBnenus Ilnenyma Bepxosnoro Cyna
Poccuiickoit ®eaepaiu u [Inenyma Boiciiero Apoutpaxuoro Cyaa Poccuiickoit
Oeneparun ot 29 ampenst 2010 roma Ne 10/22 «O HEKOTOpPHIX BOIPOCAX,
BO3HUKAIOIIUX B CyACOHOM NpPaKTUKE MPU Pa3pEUICHUH CIOPOB, CBA3AHHBIX C
3allUTONW MpaBa COOCTBEHHOCTH WU APYTUX BEIIHBIX MPaBy», MO3TOMY CYJ NEPBOH
WHCTAHIIMK OOOCHOBAHHO HCXOJWJI W3 TOrO, YTO MPABOBBIX OCHOBAHWUM st
MPU3HAHUSA 3a HUM TpaBa COOCTBEHHOCTHM MO JABHOCTH BJIAJICHUS HA 3TOT
3€MEIbHBIN YUaCTOK HE UMEETCS.

Cynpst MoCKOBCKOTO 0OJIaCTHOTO Cyja, NMPUHUMAas pPeIieHne 00 OTKa3e B
nepeaaye kaccanuoHHo# xanoObl B.B.BosikoBa s paccMOTpeHUsi B Cy/1€OHOM

3aCeJaHUM CyJa KacCallMOHHOW WHCTAHIMU, CO CChUIKOM Ha MyHKT 15
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nocraHoBienus [Inenyma Bepxosnoro Cyaa Poccuiickoit @eneparuu u [Inenyma
Bricmmero ApoOutpaxknoro Cyna Poccuiickori ®enepamun  «O  HEKOTOPBIX
BOIPOCAX, BO3HUKAIOIIUX B CYACOHOM MPAKTUKE MPH Pa3peIICHUU CIOPOB,
CBA3AaHHBIX C 3alUTOM TMpaBa COOCTBEHHOCTH W JPYTUX BEIIHBIX MPaB»
JIOMOJIHUTESIBHO OTMETHWJI, UYTO MCTEL BCTYMWJ BO BJIAJCHWE HMYIIECTBOM IO
caenke (Mo MOTOBOPY KYIUTH-TIPOAQXKH), TAKOE BIIAJICHUE HE3aBUCHUMO OT €To
MPOJOJDKUTENBHOCTH, Mo cMbicay ctatbu 234 'K Poccumiickoit deaepainyn, He
MOXET NPUBECTH K MPUOOPETEHUIO TTPaBa COOCTBEHHOCTH MO JTABHOCTH BJIQJCHUSA
U TOpU TaKWX OOCTOATENbCTBAX CYJ BEPHO MPHINEST K BBIBOAY O TOM, YTO
B.B.BosikoB He Mor He 3HaTh 00 OTCYTCTBMU Yy HErO OCHOBAHWA BO3HUKHOBEHUSA
nmpaBa COOCTBEHHOCTH HA CHOPHBIN 3€METbHBIA YUACTOK, B CBSI3U C UEM €0 HEJb34
mpu3HaTh JOOPOCOBECTHRIM BiajenbiieM (ompeaenenne ot 13 asrycra 2018 roma).

Cynps Bepxosrnoro Cyaa Poccuiickoit @enepanuu, otka3zas B.B.Boiakopy B
nepeaye ero KacCallMOHHON JKajloObl /11 pacCMOTPEHUS B CYJA€OHOM 3aceqaHuu
CynebHoit koyterun mo rpaxaaHckum naeinam BepxosHoro Cyna Poccuiickoi
denepanuu, UCXOAWSI U3 TOTO, YTO BBIBOABI CyAa aNEUISIMOHHOW WHCTAHIMU
OCHOBaHbl HA TMPABWIbHOM TOJIKOBAHUM W npuMeHenun crtatbun 234 ['K
Poccuiickoit @enepanvu ¢ yueToM Pa3bsICHEHHM, COAEpkKAIIMXCSA B MyHKTaxX 15 u
16 mocranoenenusa Ilnenyma Bepxosnoro Cyna Poccumiickoit ®enepanuu u
IInenyma Bricmero Apoutpaxksoro Cyaa Poccutickoit ®eneparun «O HEKOTOPHIX
BOIPOCAX, BO3HUKAIOIIUX B CYACOHOM MPAKTUKE MPH Pa3peIICHUU CIOPOB,
CBA3aHHBIX C 3alMTON MpaBa COOCTBEHHOCTHM W JAPYIMX BEIIHBIX TMpaB», W
YCTAHOBJICHHBIX MO NETy (PaKTHUECKUX OOCTOATEIHCTB, B TOM YHCJIE O BIIAJCHUN
CIIOPHbBIM 3€MEIbHBIM Y4aCTKOM, MPUHAJIEKABITAM MPEABIAYIIEMY
MpaBooOJIalaTeNIl0 HAa MpaBe  MOKU3HEHHOTO  HACJAEAYEeMOro  BJIQJCHUSA
(onpenenenune ot 9 suBaps 2019 rona).

1.2. B cuny crareit 74, 96 u 97 ®enepaiibHOr0 KOHCTUTYLIMOHHOTO 3aKOHA
«O Koncrturynuonnom Cyne Poccuiickolt ®enepanuny», KOHKPETH3UPYIOLIUX
ctatbio 125 (wacts 4) Koncturymmm Poccuiickoit ®eneparmm, KoHCTUTYITHOHHBIT
Cyn Poccuiickoii ®eaepaiiii NPpUHUMAET K PACCMOTPEHUIO Kajio0y rpakJIaHUHA

Ha HAPYHNICHUC <0 KOHCTUTYIHMOHHLIX IIPAB KU CBO6OI[ HOPMATUBHBIM dKTOM, CCJIN
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NPUAET K BBIBOAY, YTO HMEIOTCA TNPU3HAKA HAPYIICHHWS TMpaB W CBOOOJ
rpakJaHWHA B PE3YJIbTaTE MPUMEHCHUS OCMAPUBAEMOTO HOPMATHBHOIO aKTa B
KOHKPETHOM JEJI€ C €r0 y4aCTUEM, PAaCCMOTPEHHUE KOTOPOTO 3aBEPIICHO B CYAE, a
TAK)X€ HEOMPEAECICHHOCTh B BOMPOCE O TOM, COOTBETCTBYIOT JIK OCHAPHUBAEMBIC
nosnoxkennss Koncturyuuun Poccuiickoit ®enepauuu. Konctutyimonnsiit Cyn
Poccuiickoit ®enepanuv NPUHUMAET TOCTAHOBJIEHHE TOJIBKO M0 MPEAMETY,
yKa3aHHOMY B kajo0e, ¥ JiMllb B OTHOIICHWM TOM 4YACTU aKTa,
KOHCTUTYUHOHHOCTh  KOTOPOW  TOABEPracTcsi COMHEHHIO, OLICHWUBAs  KakK
OYKBaJIbHBIA CMBICIT PACCMATPUBAEMBbIX MOJIOKEHUN, TaK U CMBICII, MPUIaBAEMbIit
UM opUITHATBHBIM U UHBIM TOJIKOBAHUEM 15N 0 CIIOKUBIIEHCA
MPABONPUMEHUTEIBHOW TPAKTUKON, a TAKKE MCXOAA M3 HMX MECTa B CHUCTEME
MMPABOBBIX HOPM.

ITo muenwmto 3asgsurens, nyHKT 1 crarsu 234 'K Poccuiickoit deaepannu He
cootBeTrcTBYeT Koncturyumu Poccuiickoit deaepanum, ee crateam 1, 2, 15, 19,
35, 36, 45 u 46, B TOl Mepe, B KaKOW OH MO CMBICTY, MPUIABACMOMY €MY
MMPAaBONPUMEHUTEIBHOW  TMPAKTUKOW,  MPENATCTBYET  NPU3HAHHUIO  MpaBa
COOCTBEHHOCTH B CWJIY NPUOOpPETATE/IbHOW JAaBHOCTH 3a JIMIOM, KOTOPOMY
MpeXHUN NpaBoodagaTeb nepeaa UMYIIECTBO MO JOTrOBOPY 0€3 HapylleHUs
MpaB U 3aKOHHBIX MHTEPECOB Apyrux jauil. Kak monaraet B.B.Bonkos, npuunHon
ATOTO SABAAETCA (hOPMAITbHBIN MOAXO] CYIOB K OMPEACIICHHIO JOOPOCOBECTHOCTH
JABHOCTHOTO BJAJEIbLA MPU HEOMPEICTICHHOCTH TAHHOTO KPUTEPHUA B 3aKOHE.

Kpome Toro, 3asBuTEab MPOCUT BO3JO0KUTH HAa CyA OOIIEH FOPUCIUKIIMU
00SI3aHHOCTh MEPECMOTPETh MPHUHATHIE MO JACIY C €ro y4yacTueM CyJeOHbIe
MMOCTAHOBJICHHUS.

CootBercTBEeHHO, TpeaMeToM paccmoTpeHuss KonctutyuuonHoro Cyna
Poccuiickoit @enepanmu no HacToAlleMy Jeny saBisercs nyHkT 1 crateu 234 'K
Poccuiickoit ®denepannu, NpeayCMATPUBAOIINAN, YTO JWLO, HE ABJISAIOLIEECS
COOCTBEHHUKOM HWMYIIECTBA, HO JIOOPOCOBECTHO, OTKPHITO U HEMNPEPHIBHO
BJIAQJICIONIECE KAK CBOMM COOCTBEHHBIM HEIBUKMMbBIM HMMYILECTBOM B TEUEHHUE
MATHAALATY JIET, NPUOOPETAET MPaBO COOCTBEHHOCTH HA 3TO UMYILIECTBO, — B TOH

Mepe, B KakOi Ha €ro OCHOBAaHWH pa3pelmacTcss BOMPOC O JTOOPOCOBECTHOCTH



6

BJIQJICHUS JIULIOM 3€MEbHBIM YUACTKOM, NEPEJAHHBIM €MY MPEKHUM BIAACIbIEM
(rapa’ka ¥ 3eMeJIPHOTO Y4acTKa) MO CAEJIKE C HAMEPEHUEM MepeaaTh CBOW IMpaBa
BJAJENblIa HA HEIBM)KMMOE HWMYVILECTBO, HE TMOBJIEKIIEH COOTBETCTBYIOIIMX
MPABOBbBIX MOCJEACTBUM, KaKk 00 yCJIOBUM MPUOOPETEHUS NMpaBa COOCTBEHHOCTH Ha
3€MEJIbHBIN YYacTOK MO JABHOCTHU BIIAJICHUA.

Koncturymmonnsit Cyn Poccuiickoit denepanuy Mpu  OCYIIECTBICHUU
KOHCTUTYLIMOHHOTO CYJONPOM3BOJCTBA BO3JEPKUBACTCA OT YCTAHOBJICHUA U
ucciaenoBanns (PaKTHUECKUX OOCTOSITEIBCTB BO BCEX CIIydasx, KOT/a 3TO BXOJWT B
KOMIICTEHITHIO JIPYTUX CYJOB WA HWHBIX OpraHoB (ctarhsa 3 dDeaepaabHOTO
KOHCTUTYIIMOHHOTO  3akoHa «O  Koncrturynmonnom Cyne  Poccuiickoi
Genepatmny»). Mexonda U3 3TOTO yCTAaHOBJICHHE NEHCTBUTENBHOCTH CACTKH TIO
OTYYXKACHUIO 00BbEKTa HEJBMKUMOTO UMYIIECTBA (TapaXka, 3eMeJIbHOTO y4acTKa),
MPUPO/JIbI BEITHOTO MPABa HA 3€MEJIbHBIM YYaCTOK Y €ro NpoJaBila, UHbIX YCIOBUH
BinagcHuss B.B.BoiKOBbIM  CHOPHBIM  HMMYIIECTBOM, HEOOXOAUMBIX IS
NPUOOPETEHHST UM TpaBa COOCTBEHHOCTH IO JABHOCTH, a TAK)KE ONpPENETICHUE
000pOTOCIIOCOOHOCTH KOHKPETHOTO 3€MEJIbHOTO Yy4yacTKa W BBIACHEHHE HWHBIX
00CTOATENBCTB, UMEIOILMX 3HAUYECHUE NJI Pa3pelIeHusl Cropa O BO3HUKHOBEHUH
nmpaBa COOCTBEHHOCTH, BO3MOKHOCTA BO3HUKHOBEHHS TMpaBa TMOJIb30BAHUSA
3€MEIbHBIM YYAaCTKOM COOCTBEHHMKOM HAXOJSIICHCS HA HEH HEIBMXKMMOCTH, HE
oTHOcUTCs K mojiHoMounsiM Koncrtutrynmonnoro Cyna Poccuiickoi ®eaeparum.

2. Cornacio Konctutyimu Pocculickoit ®enepanuu m0paBo YacTHOU
COOCTBEHHOCTH OXpaHsAeTCcs 3akoHOM (cTaThsi 35, Wacth 1); rpaxkaaHe W HX
0ObeIMHEHUS BIIPABE UMETh B YACTHOW COOCTBEHHOCTH 3eMJTIO (CTaThs 36, 4acTh
1). TlpaBo cCOOCTBEHHOCTHM W WHBIE HWMYIICCTBEHHBIC TIpaBa TapaHTHUPYIOTCS
MOCPEACTBOM 3akperuieHHoro cratbeit 46 (uacte 1) Konctutyumm Poccwuiickoi
denepanuy npaBa Ha CyAeOHYIO 3aIUTY, KOTOpas B cHiIy ee ctarei 17 (dacts 3),
19 (wactu 1 u 2) u 55 (vacte 3) momxHa OBITH MONMHON U 3PPEKTUBHON, OTBEUATH
KPUTEPUAM MPONOPUHUOHAIIBHOCTA U COPAa3MEPHOCTH, ¢ TEM YTOObI ObLT 00ECTICUCH
OajlaHC MpaB M 3aKOHHBIX MHTEPECOB BCEX YYACTHUKOB IpaykAaHCKOro odopota. B
MPUBCICHHBIX ~ KOHCTUTYLMOHHBIX  TOJIOXKEHUSAX  BBIPAKEH  OJUH W3

OCHOBOMOJIATAOIINX ACIEKTOB BEPXOBEHCTBA MPaBa — OOIICTPU3HAHHBIA TPUHIUTT



7

HEMPUKOCHOBEHHOCTH  COOCTBEHHOCTH,  BBICTYNAIOIIUM  rapaHtveil  mpasa
COOCTBEHHOCTH BO BCEX €r0 COCTABJIAIOIINX, TAKUX KaK BIAJEHUE, MOJb30BAHUE U
pacniopspkenne csomM umytiectBoM (Iloctanosnenne Koncturymmonnoro Cyna
Poccutickoit ®eneparmmum ot 17 anpens 2019 roga Ne 18-I1).

HenpukoCHOBEHHOCTh COOCTBEHHOCTH SIBISETCA HEOOXOIMMOW TrapaHTHEH
0eCpensATCTBEHHOTO UCIIOb30BAHUA KAXK/IbIM CBOUX CIMIOCOOHOCTEHN U UMYIIECTBA
JUIA TIPEANPUHAMATEIBCKOM U MHOW HE 3alpPelieHHOW 3aKOHOM JKOHOMHUYECKOH
NEATENIbHOCTH, peajiu3allid MHBIX TMPaB W CBOOOJ 4EJIOBEKA M TPaKJaHUHA H
HAJUICKAIET0 HCMOJHEHUS COOTBETCTBYIONIMX OOA3aHHOCTEH («COOCTBEHHOCTH
00s3BIBACT») HA OCHOBE TPHUHIIMIIOB IOPUINICCKOTO PABCHCTBA U CIIPABEIITMBOCTH
M BBITEKAIOIIET0O U3  HUX  KpUTEpUs  JOOPOCOBECTHOCTH  YYACTHHUKOB
MPABOOTHOIICHHA, B TOM YHCIIE B chepe rpakaanckoro o6opora.

B cootBercTBHM ¢ Konctutynmen Poccniickoit denepannii HUKTO HE MOXKET
OBITH JINIIIEH CBOET0 MMYITIECTBA WHAUE KaK MO PEIICHHUIO cyna (cTaThs 35, 4acTh
3). Ilpm »TOM packpsiBas KOHCTHTYIIHOHHO-TIPABOBOW CMBICT  TIOHSTHS
«UMYILIECTBOY», HCMHOJb30BAHHOTO B AaHHOW ctatbe, KoHcTtuTyuumonueii Cyn
Poccuiickoit @enepanvivi TpuIlea K BbIBOAY, UTO UM OXBAThHIBAIOTCS HE TOJBKO
paBo COOCTBEHHOCTH, HO U MHBIE BEIHBIE MTPpaBa (1ocTaHoBIeHus oT 16 mas 2000
roga Ne 8-IT m or 3 wmroms 2001 roma Ne 10-I1); cmemoBarensHO, Ha3BaHHOW
KOHCTUTYLUMOHHOM HOPMOM TapaHTUPYETCA  3allUTa HE TOJNBKO IIpaBa
COOCTBEHHOCTH, HO M TaKMX HMYIIECTBEHHBIX MpaB, B YaCTHOCTH, KaK MNPaBO
MOCTOSHHOTO (0€CCPOYHOTO) TOJIb30BAHUA WM TIOKW3HEHHOTO HACJIEIyeMOTO
BiageHUs 3eMenbHbIM yuacTkoM ([Toctanosnenne ot 13 nexabps 2001 roma Ne 16-
I0).

Takum o6pazom, mnomoxkeHus ctatb 35 (wacte 3) Konctutyuun
Poccutickoit ®denepanvu, aapecOBaHHBIE TIPEXKIAE BCETO COOCTBEHHHMKAM, BO
BCSIKOM CJIydya€ HE MOTYT TOJIKOBATHhCS KaK OTPHUIIAIOIINE KOHCTUTYLIMOHHBIC
rapaHTHUU JAPYIUX MUMYIIECTBEHHBIX MPAaB TPAXKIAH U YMAJSAIOIINE B KaKOU-IHOO
MEpEe WX BO3MOKHOCTH TAaKOW 3amuThl. Ha 3TOM OCHOBAaHO W HAEHCTBYIOLIEE
IrPaXJAHCKO-TIPABOBOE  PETYJIMPOBAHME. COTJIACHO [ pakgaHCKOMY  KOIEKCY

Poccutickoit ®denepaniii, B YacTHOCTH, IPaBO IMOKMU3HEHHOI'O HACJIEAyEMOIO
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BJIQJICHUS, KOTOPOE€ B paMKax TMPEKHEr0 3aKOHOAATENIbCTBA  BBICTYNAJIO
(hyHKIIMOHATBHBIM aHAJIOTOM OTCYTCTBOBABIIIETO TMpaBa YaCTHOM COOCTBEHHOCTH
Ha 3€MJII0O U B OTHOIICHUM KOTOPOrO JEUCTBYET KOHCTUTYLIUOHHBIA MEXaHW3M
3alUThl OT MNPOU3BOJIBHOTO YMAJICHUS WM OrPAaHUUYCHHUS, 4YTO NPEANOJaraet
MPEAOCTABICHUE TOCYAAPCTBEHHBIX TapaHTUH JMIIAaM, UMEIOIIMM Ha 3aKOHHBIX
OCHOBAaHUAX HE TOJIJICKAINAEC U3BSITHIO B COOTBETCTBHUH ¢ (PerepabHBIM 3aKOHOM
semenbHble yuacTku ([loctanoBnenme Koucturymmonnoro Cyma Poccutickoi
®enepanmn ot 13 aexadbpst 2001 roma Ne 16-I1), moanexxut 3ammTe MO MpaBUIaM o
3aIuTe npaBa coOcTBeHHOCTH (cTaThu 216, 279, 304 u 305).

[Ton neiicTBHE yKa3aHHBIX KOHCTUTYLIMOHHBIX TapaHTHUH NOANAAAIOT U
UMYIIECTBECHHBIC UHTEPECHI JABHOCTHOTO BJIA/ICIIBIIA, MMOCKOJIbKY TOJIBKO HAJIMUUE
MOAOOHBIX FAPAHTHI MOXKET 00ECIEUUTh BBIMOJIHEHUE KOHCTUTYLIMOHHO 3HAYUMOMN
LEJIM MHCTUTYTa MPUOOPETATEIbHON /TaBHOCTH, KOTOPOH SBJISIETCS BO3BpAICHUE
MMYIIECTBA B TpaKAaHCKHI 00OpOT, BKIJIIOYAs €ro HaJJICkKAIIEE COJACPKaHUE,
Oe30macHOe COCTOsSHWE, YyIulaTy HamoroB u T.1. (ompeaencane CyneOHOM
KOJUIETHH MO TpaxkaanckuM aenam BepxosHoro Cyna Poccuiickoit denepanuu ot
20 wmapra 2018 roma Ne 5-KI'18-3). Ilpm »tom Koucturymmonnsiii Cyn
Poccuiickoli denepaiii HEOJHOKPATHO YKa3bIBaJl, YTO MOJJIEPKAHUE MPABOBOM
OMPENCICHHOCTH W CTAaOWJIBHOCTH,  MNPEACKAa3yeMOCTH U HAJEKHOCTHU
rpakaaHcKkoro obopora, 3¢G@deKTUBHON CyacOHOM 3aIMWUTHl MPaB W 3aKOHHBIX
WHTEPECOB  €r0  YYaCTHUKOB  SIBJISIETCS  KOHCTUTYIIMOHHOW  rapaHTHeH
(mocranosienus ot 21 anpens 2003 roma Ne 6-I1, ot 16 HOa6ps 2018 roma Ne 43-I1
U ap.).

Ucxona w3 dyHaamMeHTaNbHBIX TPHUHIMIIOB IOPUIAYECKOTO PABEHCTBA H
CIIPaBE/IJTMBOCTH, BEPXOBEHCTBA W BbICIICH rOpuanueckoit cuibl KoHCTUTYIMU
Poccutickoit denepanmu B POCCHIICKOW mpaBoBoi cucteme (crarbm 15 m 19
Koncturymmuu Poccuiickoit deaepanmu) W BBHITEKAIOIIETO W3 HHUX KPUTEPHUS
MPAaBOBOM OMPEACIICHHOCTH, 3aKOHOMOJOXKEHUSA, PETYJIUPYIOIIUE OTHOIICHUS
COOCTBEHHOCTH M, B YaCTHOCTH, WMYIIECTBEHHbIE OTHOLIEHUA TIO TMOBOIY
BO3HUKHOBEHUA IpaBa COOCTBEHHOCTH B CHJIy NOpHOOpETaTebHOW JaBHOCTH,

JOJKHBI OTBCYATDH Tpe6OBaHI/I${M ACHOCTH, TOYHOCTH M HCIIPOTHBOPCUHUBOCTH, a
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MEXaHWU3M WX JCUCTBUS MNOJKEH ObITh MPEACKA3yeM M TMOHATEH CyObeKTaMm
MPABOOTHOIIICHUH, TOCKOIbKY KOHCTHUTYIIMOHHAA 3aKOHHOCTb, PABEHCTBO BCEX
nepe; 3aKOHOM U CYJIOM M PaBHOMPAaBUE MOTYT ObITh OOECHEYEHBI JIWIIL TMPHU
YCJIOBUU €IMHOOOPA3HOT0 MOHMMAHUA W MPUMEHEHUS MPABOBOW HOPMbI BCEMH
MPABOMPUMECHUTEIISIMU.

B cooTBEeTCTBUM €O cTaTheil 75! Konctutynun Poccuniickoii denepanuy B
Poccuiickoit ®enepaiivivi CO3a0TCA YCIOBUA IJI1 YCTOWUHMBOTO SKOHOMHUUYECKOTO
pOCTa CTpaHbl M MOBBIIICHUA OJIArOCOCTOAHUS TPaXKAaH, JJIsl B3AUMHOTO JI0BEpUA
rocyJapcTea u ooiiecTBa. [IpaBoBas onpeneieHHOCTh 3aKOHA ABJISIETCSA OJHUM U3
HEOOXOMUMBIX  YCIOBHM  CTAaOMJIIBHOCTH M MpeacKasyeMocth B cdepe
IPaXXJIAHCKOrOo 000pOTa, HAJJIEKAIIETO YPOBHA B3aUMHOIO JOBEPHUS MEXKAY €ro
yuyacTHUKamu. BMecte ¢ Tem TpeOoBaHHME OMPEACICHHOCTH MPaBOBOTO
perynupoBaHus, OOsA3BIBAIOIIEe 3aKOHOMATENs  (HOPMYIMPOBATh TPABOBBIC
MPEANUCAHNUS C JIOCTATOYHOM CTEMEHBIO TOYHOCTH, MO3BOJISAIONICH TPAaKIAHUHY
(0OBeAMHEHHWIO TpakIaH) CcooOpa3oBhIBATh C HHUMH CBOE TIOBEJICHHE, HE
HCKJIFOYAET UCMOJIb30BAHUS OLEHOUHBIX WJIM OOIICHPUHATHIX MOHATUH, 3HAUEHUE
KOTOPBIX JOJKHO OBITh JOCTYIHO Uil BOCHPHUATHS M YSICHEHUA CYOBEKTaMu
COOTBETCTBYIOIIMX MPABOOTHOIICHUH MO0 HEMOCPEJACTBEHHO W3 COACPKAHUSA
KOHKPETHOTO HOPMATUBHOTO TMOJIOKEHUS WM W3 CHCTEMbl B3aMMOCBSI3aHHBIX
MOJIOKEHUHM, PpACCUMTAHHBIX HA MPUMEHCHHE K HEOTPAHWYEHHOMY UMCITY
KOHKPETHBIX MPABOBBIX CUTYAIMH, TM00 NOCPEICTBOM BBISIBJICHHS 00Jiee CIIOKHOM
B3aUMOCBSI3M TMPABOBBIX MPEANUCAHUN, B YaCTHOCTH C TOMOIIBI JAaBAEMBIX
cynamu pazbicHeHui. CyaeOHas ke BIacTh, IEHCTBYIONIAsA HA OCHOBE MPUHIIMIIOB
CaMOCTOSITEJIbHOCTH,  CHOPABEIMBOTO,  HE3aBUCUMOTO,  OOBEKTUBHOTO U
6ecnpuctpactaoro npasocyaus (crater 10, 118 u 120 Koncturymmuu Poccutickoit
denepanun), MO CBOCH MPUPOJIE MPETHAZHAUCHA IS PEIISHUST CIIOPOB HA OCHOBE
3aKOHOMOJIOKEHUH, B  KOTOPBIX 3aKOHOJATENb  MCIOJB3YET B  paMKax
KOHCTUTYIIMOHHBIX ~ TPEANMHUCAHWA  OINCHOYHBIC TOHATHS  (TIOCTAHOBJICHUS
Koncturymonnoro Cyaa Poccuiickoit @enepanmu ot 14 anpens 2008 roga Ne 7-

I1, ot 5 mapta 2013 roaa Ne 5-I1, ot 31 mapta 2015 roaa Ne 6-I1, ot 4 nrons 2015
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roga Ne 13-IT u np.; Onpenenenune Kouctutyumonnoro Cyna Poccuiickoi
®enepanuu ot 2 anpens 2009 roga Ne 484-O-11).

3. B xome mpomenenus 3emenbHONW pedopMbl — KakK 0, TaK W TOCIE
npuHAaTua Koncrurynum Poccuniickoit deaepannu, 3aKpenuBILICi TPaBO YaCTHOM
coOCTBeHHOCTH Ha 3eMyto (ctaths 9, wacte 2; cratesa 36, wactm 1 u 2), —
3aKOHOJATENh  MAPAUICIBHO ¢ TPOIECCOM  BO3POXKACHHUS  ATOW  (hOPMBI
COOCTBEHHOCTHM oOOecleunBajl TpakJaHaM MO UWX BbIOOPY BO3MOXKHOCTh
MPOJOXKATh  MOJb30BATHCA PaHEE MPEAOCTABICHHBIMU WM  3€MEIbHBIMU
ydacTKaMu Ha TPaBe MOCTOSHHOTO (OECCPOYHOTr0) TMONB30BAHUSA, TMOXU3HCHHOTO
HACJISTyeMOTO BIIaJACHUS THOO0 mmepeodOopMHUTh UMEIOITHICA paBoBoi TuTyd. [lpn
3TOM BO BCAKOM CJIy4a€ HUCKIKOUAJIOCh KAK aBTOMATHUECKOE U3MEHEHUE THUTYJIOB
mpaB TpakaaH Ha 3eMiio (TiepeodopMIIeHHE OCYIIECTBIISIOCh IO WHHUITHATHBE
caMUX TPaXkAaH), TaK U KaKoe-TMO0 OTpaHWICHHUE TIPaBa MOJIb30BAHUA 3€METbHBIM
y4acTKOM B CBS3M C HemepeoOpMIICHHEM HMEIOMErocs TMPABOBOTO THUTYJIA
(ITocranosnenne Kouctutymmonnoro Cynma Poccuiickoit ®enepammm ot 13
nexadbpsa 2001 roga Ne 16-11).

[Tocnenyromee COBEPIIEHCTBOBAHUE 3€MEIBHOTO 3aKOHOAATENIbCTBA B
Poccuiickoit ®enepaumu MpeAnosiaraet, IO CMBICAY MPABOBBIX MO3ULAN
Konctutymmmonnoro  Cyaa  Poccuiickoit ~ ®enepaumu,  HEOOXOAUMOCTH
JaTbHEUIIEr0  pa3BUTHUS ~ PEryJUPOBAaHUA  HMMYIIECTBEHHBIX  3E€MEJIbHBIX
OTHOMICHWH, B YAaCTHOCTH, TapMOHHW3AlAM IyOJMYHO-TIPABOBBIX HOPM (B TOM
YUCJIE W 3€MEIBHOTO 3aKOHOMATENhCTBA) C HOPMAaMHM YacTHOTO TIpaBa
(mocranosienus ot 27 ampens 2001 roga Ne 7-IT m ot 14 wtonsa 2003 roma Ne 12-
I0).

K HemmwkumbiM BemaMm (HEABMIKAMOE HMYIIECTBO, HEABMKUMOCTH)
OTHOCSTCSl 3€MEJIbHBIE YYaCTKHU, YYaCTKW HEAP U BCE, UTO MPOUYHO CBA3AHO C
3emJiel, T.€. OOBEKTHI, MEPEMEIIEHUE KOTOPhIX 0€3 HECOPAa3MEPHOro yiiepda ux
HAa3HAYEHUIO HEBO3MOXHO, B TOM 4YHUCJE 3JIaHUS, COOPYKECHHUSA, OOBEKTHI
HEe3aBepIIeHHOTO cTpoutTenbcTBa (myHKT 1 cratem 130 I'K  Poccwuiickoi
O®enepannn). Kak ormeuan Koncturymmonnsiit Cyn Poccuiickoit ®deneparum,

npupoaHas CBA3b 3CMCJIBHOIO Y4YAaCTKa M HaxXOJAIIKMXCA HAa HCM HHBIX 00BEKTOB
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HEJIBU>KMMOCTH OOYCJIOBJIMBAET MPUHIMI €AUHCTBA CyAbObl NIPaB HAa 3€MEJbHbIN
YYaCTOK M HAXOJAILIMECS Ha HEM OOBEKTHI, SABJISAIOIIMICSA OJHUM M3 OCHOBHBIX
Hayaj 36MEIbHOI0 3aKOHOAATENIbCTBA, OTPAKEHHBIM, B YUACTHOCTH, B MOJMYHKTE 5
nyHkra 1 craten 1 3emensHoro koxaekca Poccuiickoit ®denepanuu, COrJIacHO
KOTOPOMY BCE€ MPOYHO CBSA3AHHBIE C 3€MEJIbHBIMU Y4aCTKaMH OOBEKTHI CIAEIYIOT
Cynb0€ 3€MEJIbHBIX YYAaCTKOB, 3a HUCKIIIOUEHUEM CJIy4aeB, YCTAHOBJEHHbBIX
dbenepanbabiMu 3akoHamu (IToctanoBnenue ot 11 despana 2019 roma Ne 9-IT).
COOTBETCTBEHHO, TOJIOKEHUA TPAXKAAHCKOTO M 3€MEJIbHOTO 3aKOHOJATEbCTBA
MOJJICKAT TOJKOBAHUIO M MPUMEHEHUIO B CUCTEMHOM €JMHCTBE C YyKa3aHHbIM
MPUHIMIIOM, a TaKXe C YYE€TOM BBIPAKEHHOIO 3aKOHOJATEJIEM HaMEPEHUs
npeoOpa3oBaHud  CYIICCTBYIOIIUX  CYOBEKTHBHBIX  MpaB  MOXWU3HEHHOTO
HACJIETyeMOT0 BJIAJICHUS B TPAaBO COOCTBEHHOCTH.

3.1. B mnocranosnenun Ilnmenyma BepxoBHoro Cyna Poccuiickoit
Oenepanyu u [nenyma Briciero Apoutpaxknoro Cyna Poccutickon ®deneparun
«O HEKOTOPBIX BOMPOCAX, BOBHUKAIOIIUX B CY/ICOHON MPaKTHKE MPU Pa3pellieHUur
CIIOPOB, CBSI3aHHBIX C 3AIIUTON MpaBa COOCTBEHHOCTH M JAPYTMX BEIIHBIX MPaB»
YKa3aHO, 4YTO JABHOCTHOE BJIQJACHUE SBJACTCS JOOPOCOBECTHBIM, €CJIH JIMIIO,
noJjiyyas BiaJ€HUE, HE 3HAJIO U HE JIOJKHO ObLJIO 3HaTh 00 OTCYTCTBUU OCHOBAHUS
BO3HUKHOBEHHS y HETO MpaBa COOCTBEHHOCTH (ab3ar Tpetuii myHkTa 15).

[TpuHimn  AOOPOCOBECTHOCTA  O3HAYAET, YTO MPU  YCTAHOBJICHUH,
OCYIIECTBJICHUHU W 3allIUTE TPakAAHCKUX MPaB U MPU UCMOJTHEHUU TPAKIAHCKUX
00513aHHOCTEH YYAaCTHUKHM T'PaKJaHCKUX IMPABOOTHOIICHUN JOJHKHBI JIEHCTBOBATH
nobpocosectHo (yHKT 3 ctathu 1 I'K Poccuiickoit deaepammm). ITOT MPUHITATT
OTHOCHUTCSI K OCHOBHBIM HauajlaM I'PaXKJIaHCKOTO 3aKOHOAATENIbCTBA, a MOJ0KECHUS
I'paxxnanckoro koaekca Poccwuiickoin @denepanmu, 3aKOHOB W HWHBIX aKTOB,
COJCpIKAIMX HOPMbl TPAKIAHCKOTO TpaBa, MOMAJEKAT MCTOJKOBAHUIO B
CUCTEMHON B3aMMOCBA3U C €r0 OCHOBHBIMU HAvaJlaMU, 3aKPEIJIEHHBIMU B CTaThe 1
HasBanHoro Kopgekca (myHkt 1 mocrtanosnenmsi I[lnenyma Bepxosnoro Cyna
Poccuiickoit ®enepanmu ot 23 utoHs 2015 roga Ne 25 «O nmpumeHeHUU cyaaMu
HEKOTOPBIX TOJIOKEHUWA pasgena | wactm mnepBoidl [ 'paxkmaHCKOro kojekca

Poccutickoit @enepanmmy ).
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B vactHocTH, B cootBeTcTBUM cO cTtaThei 302 I'K Poccutickoit denepaiuu
JOOPOCOBECTHBIM SIBJISCTCS MPUOOpPETATEib, KOTOPbIA NPUOOPET HUMYIIECTBO Y
JIU1A, HE UMEBIIETO MPaBa €ro 0TUYKAaTh, O YeM MPUOOpPETATEb HE 3HAI U HE MOT
3HaTh. B otmnmuume oT HazBaHHOW craThM ['paxkaaHckoro kojaekca Poccuiickoi
Oenepanun B cratbe 234 nmanHoro Kopekca HE packpbiBalOTCS KPUTEPUU
JOOPOCOBECTHOCTH MPUMEHUTENILHO K MPUOOPETEHUIO TpaBa COOCTBEHHOCTH IO
JTABHOCTH BJIQJICHUSL.

Paznuune nByX mMpaBOBBIX WHCTHUTYTOB, MPEATOIATAONINX YUYET KPUTCPUS
TOOPOCOBECTHOCTH, — TIPHOOpPETEeHHs TpaBa COOCTBEHHOCTH MO JABHOCTH
BJIQJICHUS] W 3alUTHl JOOPOCOBECTHOrO MpHOOpEeTaresia OT MPEIbABICHHOTO K
HEMY BHHJHUKAIIMOHHOTO HCKAa — OOYCJIOBJICHO TPEXKAEC BCEro Pa3UYHbIMU
(yHKIMAMM ~ BUHIWKAIIMOHHOTO HWCKa, CHOyXKaIlero Juis  3alliThl  TIpaBa
COOCTBEHHOCTH (MHOTO BEIIHOTO TpaBa), W WHCTUTYTAa NPUOOpPETATEIHLHOMN
JABHOCTH, KOTOPBIM HAMpaBj€H Ha 3alUTy HE TOJbKO YACTHBIX HWHTEPECOB
COOCTBEHHMKA W BJIaJCNIbl]a UMYIIECTBA, HO W MyOJIMYHO-NPABOBBIX HUHTEPECOB,
KaK TO: JOCTHXXEHWE MPaBOBOW OMNPEACTICHHOCTH, BO3BPAIEHUE HMYIIECTBA B
rpakIaHCKUM 000poT, peanm3anus PUCKaIbHBIX Heliei. B o01acT BEMIHBIX TIpaB,
B TOM YHCJIC B YAaCTU MHCTUTYTa NPUOOPETATENIbHOW JABHOCTH, MPABOMOPSIIOK
OCOOCHHO HYXK/IA€TCs B MPABOBOM OMPENEICHHOCTH U CTAOWJIBHOCTH, YTO UMEET
0CcO0Y10 BaXKHOCTh KaK JJIsl YaCTHOMPABOBBIX, TaK U AJIsl MyOIUYHBIX LIEIICH.

Cratea 302 I'K Poccuiickoit denepanviy HampaBlieHa Ha pa3pelieHye crnopa
COOCTBEHHHMKA M J0OpPOCOBECTHOrO NpUOOpeTaresia W MpPU  ONPEACTICHHbIX
00CTOATENIbCTBAX PA3PEIIAET STOT CHOP B MOJIb3Y MOCIEIHET0, KOTOPbIA B CHIY
JOOPOCOBECTHOCTA MPUOOPETEHHUS B TAKOM CJIy4ae CTAHOBUTCS COOCTBEHHUKOM
CropHoO# Bemy. B ciiydae ke ¢ mpuoOpeTaTesibHON JaBHOCThIO 1OOPOCOBECTHOCTh
BJIQJICTbIIA BBICTYMACT JIMIb B KAu€CTBE OJHOTO M3 YCJIOBUNA, HEOOXOAMMBIX
MpEeXAE BCEro AJid BO3BPAIICHUS BEIIM B TPAXKIAHCKUI 00O0pOT, MPEOI0JICHUS
HEOMPEAECTICHHOCTH €€ MPUHAIJICIKHOCTU B CUITY BIQJACHUS BEIIHIO HA MPOTHKECHUHU
JUTATEILHOTO cpoka (ompeneneHuss CyneOHON KOJUIETHH MO TPaXJAAHCKUM JIejIaM
Bepxosnoro Cyna Poccuiickoit ®eaeparum ot 28 utons 2015 roma Ne 41-KT'15-
16, ot 20 mapra 2018 roma Ne 5-KI'18-3, ot 15 masa 2018 roma Ne 117-KI'18-25 n
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ot 17 centsabpa 2019 roma Ne 78-K1'19-29). /Ins npuoOperatenbsHON JaBHOCTH

MpaBoOOpa3yIOIEe 3HAYEHUE HMMEET MPEKIAE BCErO0 HE OTAECIbHOE COOBITHE,
COCTOSIBIIICECA OMHAXKAB (KaK 3aBJIaJICHAC BEMIbIO), a JOOPOCOBECTHOE
JUIMTEJIbHOE OTKPBITOE BJIAJCHUE, KOTJA BAaAeNel] BElM BeAeT ce0s Kak
COOCTBEHHHUK, MPHU OTCYTCTBUM BO3PAXKEHUH CO CTOPOHBI APYyrux juil. B sTtom
Cllyya€ YTPATUBIIMI BJIQJICHUE BEIIbIO COOCTBEHHUK, B OTJIMYHE OT
BUHIMKAIIMOHHBIX CIMOPOB, KaK MPABWJIO, HE 3aHMMAET AKTHUBHYIO TMO3HIIUIO B
Crope O mpaee Ha Belllb. [Ipyu TakuX ycCJIOBUSAX OMpeaeieHue A00POCOBECTHOCTH
npuodOperaresia B CHCJKE, BJEKYIIEH MTHOBEHHOE TMPUOOPETEHUE TpaBa
COOCTBEHHOCTH, W JOOPOCOBECTHOCTH JABHOCTHOTO BJAJACNblla, BJICKYIIEH
BO3HUKHOBEHUE TMpaBa COOCTBEHHOCTH JIUIIb MO HWCTCUEHHH 3HAYUTEIBHOIO
JTABHOCTHOT'O CPOKA, IOJXKHO MPEATONararbCs pa3iuyHbIM.

PazbacHeHue cosiepkaHus MOHATUS TOOPOCOBECTHOCTH B KOHTEKCTE CTaThU
234 T'K Poccuiickoit ®eaepain naHo B nyHkTe 15 moctaHosieHus [lnenyma
Bepxosnoro Cyna Poccuiickoit ®enepanuu u [nenyma Broiciiero ApOuTpaxxHoro
Cyna Poccuiickoit ®enepain «O HEKOTOPBIX BOIMPOCAX, BO3HUKAIOIIUX B
CycOHOM MpaKTUKE MPU PaA3PEIICHUH CHOPOB, CBSA3aHHBIX C 3allMTON mMpasa
COOCTBEHHOCTM W JPYTMX BEIIHBIX TpaB», COMJIACHO KOTOPOMY cCyAam
PEKOMEHAOBAHO TMPHU Pa3pEIICHUU CIOPOB, CBSI3aHHBIX C BOBHUKHOBEHUEM MpaBa
COOCTBEHHOCTH B CHJIY MPUOOPETATENIbHON JABHOCTH, YUUTHIBATh, YTO JABHOCTHOE
BJIQJICHUE SABJISIETCS JOOPOCOBECTHBIM, €CJIM JIULIO, MOJyYas BIAJACHUE, HE 3HAJIO U
HE JIOJKHO OBLJIO 3HAaTh 00 OTCYTCTBMM OCHOBAHHUS Y HErO MpaBa COOCTBEHHOCTH.
C yuerom nyHkta 18 TOro ke mMOCTAaHOBJCHHMS, MOCBAIMIEHHOTO MYHKTY 4 cTaTbu
234 T'K Poccuiickoii @enepaivy B NIPEeXXHEN pelaKluy, TPUBEACHHOE MTOHUMAHKE
JOOPOCOBECTHOCTA HE TMPEMATCTBOBAJIO MNPHU ONPEACIICHHBIX OOCTOSITENHCTBAX
MPUOOPETCHUIO TIO JABHOCTH BJIAJICHUS UMYIIIECTBA U TEM JIULIOM, KOTOPOE MOTJIO
3HaTh 00 OTCYTCTBUHU y HETO OCHOBAHWI MPUOOPETEHUS MpaBa COOCTBEHHOCTH IO
caenke. Takum 00pa3oM, UBJIOKEHHBIA B MyHKTE 15 HA3BAaHHOTO MOCTAHOBJICHUS
IInenyma BepxoBHoro Cynma Poccuiickoii ®eneparmu u Ilnenyma Briciiero
Apoutpaxxnoro Cynma Poccuiickoii ®denepanium kputepuii 100pOCOBECTHOCTH

oTpaxacT CJIOKHOCTD I[O6pOCOBeCTHOCTI/I KaK OLCHOYHOI'O IIOHATHA,
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JIOMYCKAIOIIEr0 €€ Pa3/IMUHbIe TPOSBICHUS TPUMEHHUTENBHO K Pa3IMUYHBIM
KaTeropusMm Jie.

Paznuune kputepreB I00pPOCOBECTHOCTH MPUMEHHUTEIBHO K IPABOBBIM
CUTyalusIM MPHOOPETCHUS IMYIIIECTBA TOOPOCOBECTHBIM MPUOOpETaTeeM (CTaThs
302 T'K Poccniickoii ®enepaumu) u naBHOCTHOro BrnaaeHus (cratba 234 T'K
Poccutickoit @enepanmn) o0yCIOBICHO WX PA3HBIMHU TESMH, 4TO TpeOyeT OT
CYZIOB M3y4deHHs (PaKTHUECKUX 00CTOATENHCTB KaXKI0TO KOHKPETHOTO JIENa, a 5TO B
CBOIO ouepens TpebyerT muddepeHIMPOBAHHOTO TMOAXO0Aa TPH ONPEACICHUH
KpUTEPUEB JOOPOCOBECTHOCTH.

Tak, mpaktuka CyneOHON KOJUIErMM MO Tpa)KAaHCKUM JejiaMm BepxoBHOTro
Cyna Poccuiickoit ®exaepaiiin  HE  UCKIIOYAET MOpUOOpPETEHUs  Mpasa
COOCTBEHHOCTH B CWJIy MPUOOPETATEIbHONW JABHOCTA W B TEX CIIy4asx, KoOrjaa
JTABHOCTHBIN Biiajesiel] JOJKEH OblT ObITh OCBEAOMIICH 00 OTCYTCTBUU OCHOBAHUH
BO3HUKHOBEHHUS Y HETO TpaBa coOcTBeHHOCTH (ompeneneHus ot 27 suBaps 2015
roaa Ne 127-KT°'14-9, ot 20 mapta 2018 roga Ne 5-KI'18-3, ot 17 centabdpa 2019
roaa Ne 78-KI1'19-29, ot 22 oxktadps 2019 roga Ne 4-KI'19-55, ot 2 uronsa 2020
roga Ne 4-K120-16 u op.).

B mnpuBeAeHHBIX  ONPEACNICHUSAX  MPUMEHUTEIBHO K  KOHKPETHBIM
00CTOATENIbCTBAM  COOTBETCTBYIOIIMX JE€JA YKAa3aHO, 4YTO J0OPOCOBECTHOCTh
MPEANoJiaraeT, 4YTo BCTYIUICHHWE BO BJIAQJACHUE HE ObUIO MPOTHUBONPABHBIM,
COBEPIIICHO BHEIIIHE MPABOMEPHBIMU JIeHCTBUAMHU. [|0OpocoBeCcTHOE 3201y KACHUE
JABHOCTHOT'O BJIAJENbl[a O HAJWYMU y HEro mpaBa COOCTBEHHOCTH HA JAHHOE
nMmyiecTBo mojoxkenusamMu ctatb 234 T'K  Poccuiickoit ®enepanun  He
MPEAYCMOTPEHO B KAYECTBE O0A3ATEIbHOIO YCIOBUA MJ11 BO3HUKHOBEHHMS TpaBa
COOCTBEHHOCTH B CHJIy TMpuoOperarenbHOM JaBHOCTH. Hampotus, cTomib
JUIMTENIbHOE BJIAJICHUE BEIIBIO, MPABO HA KOTOPYKO OTCYTCTBYET, MPEANOJaraer,
YTO JIAaBHOCTHBIN BjIaaesel] cnocoOEH 3HaTh 00 OTCYTCTBUM Y HEr0 TAaKOTO IMpaBa,
OCOOCHHO B OTHOILICHWM HEJIBMKUMOTO HMMYIIECTBA, BOZHUKHOBEHHE IpaBa Ha
KOTOpOE, 10 o0mieMy npasmity, TpedyeT (hOpMaIbHOTO OCHOBAHUS M PETUCTPAITAN
B IMyOJMYHOM peecTpe; TpeOoBaHHE O AJOOPOCOBECTHOM 3a0My’KICHUN B TCUCHUE

BCETO CPOKa BJIaJicHUS 0€3 KaKoro-imdo pasyMHOro OOBACHEHHUS MNPEHSATCTBYET
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BO3BPAIICHUIO BEMIM B TPAXKAAHCKHA OOOPOT W JIMINAET JIUIO, OTKPHITO H
JOOPOCOBECTHO BIAJCIONIEE UY)KOM BEIIbI0 KaK CBOECH, 3abotsmieecs o0 3TOM
UMYIIECTBE M HECYIIEE PAcXOJbl HAa €r0 COACp)KaHWE, HE HapyInas TPH STOM
HUYBMX TIpaB, TMpaBa JIeTaIM30BaTh TaKoE BiIaJAcHHE, O(GOPMUB TMpPaBo
cOOCTBEHHOCTH HAa OCHOBAHWH JTAHHON HOPMBI.

Takum o00pa3om, CKIaABIBAIOMIAsACAd B TOCIICIHEE BpPEeMs TPAKTHKA
MIPUMCHCHHS TTOJIOKCHUH O IpHoOpeTaTebHOM JTaBHOCTH CBHJICTCIIBCTBYET, UTO
JUIST  TIpU3HAHWS  BjaAeNblla  JOOPOCOBECTHBHIM  TIPU  OMPEIACICHHBIX
o0cTosATEIbCTBAX HE TpelyeTcs, 4ToObl OH HMMEN OCHOBaHMS TojiaraTh ce0s
COOCTBEHHHKOM UMYIIECTBA. J[0OpOCOBECTHOCTh MOKET OBITH IPU3HAHA CyIaMH U
IIPH HAJWYMH OCHOBAaHMHM UISI TOHHUMAHHS BJIAACIBIIEM OTCYTCTBHS Yy HETO
OCHOBaHWN MPUOOPETEHUS TTpaBa COOCTBEHHOCTH.

CrnenoBatenbHO, IPH TOJKOBAHWW TaKWX OOIHAX HOPM T'PaKIAaHCKOTO MpaBa,
PacCUMTAHHBIX HA MPABOBBIC CHTYAIIMH M OTHOIICHHUS C PA3INYHBIMH CyObEKTaMH
mpaBa, HCOOXOAMMO YUHTHIBATh KOHCTHTYITHOHHO-IIPABOBOM KOHTEKCT, U MPEKJIC
BCETO KOHIICTIIIMIO BEPXOBEHCTBA TIpaBa, SABJIAIONIYIOCS OCHOBOW MPHUHITUTIA
mpaBoBoro rocymapctBa (cratbs 1, wacte 1, Konctmrynmm Poccutickoi
denepanun) W MPEANOIATAIONIYIO PEATH3AIAI0 TTPUHITUTIOB MPUOPUTETA TIPaBa,
PaBEHCTBO TEpea 3aKOHOM, TMPABOBYIO OMNPEACICHHOCTh M IOPUIUYECKYIO
0€30MaCHOCTb.

PazButne momxomoB B mpakthke CynaeOHOM KOJUICTHH IO TPaKIAaHCKHM
nenam BepxoBHoro Cyna Pocculickoit ®enepaiiid B OTHOILICHUH KPUTEPHUEB
100POCOBECTHOCTH BIIAJENbIIA TIO JABHOCTH MOAKPETUIACTCS CyIaMH CChIJTKAMH Ha
npaBoByto mosuiuio  Koncrurynmmonnoro Cyaa Poccuiickoit  ®enepanun,
chopmymupoBarnyo B Ilocranosnenuun ot 22 wmroHs 2017 roma Ne 16-I1, B
KOTOPOM TPOBOJUTCS PA3IHuUe MEXKAY HENepCOHH(PHIIMPOBAHHBIM HHTEPECOM
My OJTUIHO-TIPAaBOBOTO 0OPA30BAHMS M HHTEPECOM KOHKPETHOTO TPaXKIaHWHA.

B pamkax mHCTHTYTa MpHOOPETATEIRHON TaBHOCTH 3aIUIIASMbIA 3aKOHOM
OajlaHC MHTEPECOB OMPEACNSIETCS, B YaCTHOCTH, U C YUETOM BO3MOXKHOM yTpaTHI
COOCTBEHHMKOM WMYIIECTBA (B TOM YHCJIC TMyOJIMYHBIM) MHTEPECA B COXPAHCHUH

cBoero mpama. Tak, cygamMu OTMEUAeTcs, uTO /Jid NOpUOOpEeTEeHUs TMpasa
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COOCTBEHHOCTH B CHJIY TPHOOPETATEIbHOW JTAaBHOCTH HE SIBIACTCS 00A3aTEIbHBIM,
yToOBI COOCTBEHHHMK, B OTIMUYHMe OT mojiokeHWM ctatbu 236 I'K Poccuiickoit
denepanuu, COBEPIINI aKTUBHBIC JEHCTBUSA, CBUACTEIBCTBYIOIIME 00 OTKa3e OT
COOCTBEHHOCTH, MM OOBSIBUI 00 3TOM. JlOoCTaTOYHBIM SBIISIETCS TO, YTO
TUTYJIbHBI COOCTBEHHUK B TEUEHHUE JJIUTEIbHOTO BPEMEHU YCTPAHWICA OT
BJIQJICHUS BEILIbIO, HE MTPOSIBJISAET K HEW MHTEPECA, HE UCTIOJIHAET 00A3aHHOCTEN MO
€€ COJIEPKAaHMIO, BCIICICTBAC YETO BEIb ABISETCS (haKTHUECKH OpOIICHHOMN
cobctBeHHUKOM (ompeneneHue CyaeOHOW KOJUIETHH 10 TPaKIAHCKAM JeiaM
Bepxosnoro Cyna Poccuiickoit @enepanuu ot 22 oktaopsa 2019 roma Ne 4-KT'19-
55u np.).

Takum o0pazoMm, mOHUMaHHWE AOOPOCOBECTHOCTH AABHOCTHOTO BIIAJCHHUS,
MOAPA3yMEBAIOIIEE, UTO JUIO MPHU MOJYUYEHUU BJIAJCHUS JOJKHO ToJiarath ceds
COOCTBEHHMKOM HMYIIIECTBA, JIMILACT JIMIO, JIMTEIbHOEC BpEMs BJIAJCIONICE
MMYIIECTBOM KaK CBOMM, 3a00TsIIEECsS 00 3TOM UMYILECTBE, HECYIIIEE PACXO/IbI HA
€ro COJCpKaHWE W HE HAPYIIAOUIEE MPHU 3TOM MPAB WUHBIX JHI, BO3MOKHOCTH
JIETAJIN30BaTh TAKO€ BJAJCHHWE, BCTYMAaeT B TMPOTUBOPEUYUE C  LEJSAMH,
3anoxkeHHbIMHU B cTathe 234 'K Poccniickoit Oeneparyn.

Kpome Toro, ¢ yderoM HEOOXOAMMOCTH BO3BpAICHHS HMMYIIECTBA B
IrPOKJAHCKANA O0OpOT HENb3s HE NPUHATH BO BHUMAHUE MOPAKTHUECKHU
HEU30EKHBIM MPU AABHOCTHOM BJIQJICHUU MPOMYCK COOCTBEHHUKOM HMYIIECTBA
JUIsi UICTPpeOOBAaHMS BEIIM Y JAABHOCTHOIO BJIAJEblla CPOKA MCKOBOW JABHOCTH,
KOTOpbIH, kKak oTmeuan Konctutynumonusii Cyn Poccuiickoit @enepanun, umeet
LEJBI0  YIOOPSAOUMTh TPAXKAAHCKHM 000pOT, CO37aTh OMNPEICACHHOCTh U
YCTOMUMBOCTh MPABOBBIX CBA3EH, NUCIUIJIMHUPOBATh UX YYACTHUKOB, 00ECIIEUUTD
CBOCBPEMCHHYIO  3alllMTy TMpPaB M HHTEPECOB CYOBEKTOB TI'PAKIAHCKUX
MPABOOTHOIIICHUH, MOCKOJIbKY OTCYTCTBHE Pa3yMHBbIX BPEMEHHBIX OrpaHUYCHUN
JUISl PUHYIMTEIbHON 3allUThl HAPYIICHHBIX TPAXKJAHCKUX MPaB MPUBOAWIIO ObI K
VIIEMJIEHUIO OXPAHAEMbIX 3aKOHOM MPAB U UHTEPECOB OTBETUUKOB U TPETHUX JIUIL
a TMPUMEHEHUE CYJIOM TO 3asBJICHHIO CTOPOHBI B CIOPE HCKOBOH MaBHOCTHU

3ANUINACT YHACTHHUKOB I'PAKAAHCKOT'O 060p0Ta OT HeOOOCHOBAHHBIX HpI/ITHSaHI/Iﬁ
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U OJHOBPEMEHHO MOOYXKAAET UX CBOCBPEMEHHO 3a00TUTHCS 00 OCYIIECTBICHUU
u 3amute ceoux npas ([locranosnaenne ot 15 deBpans 2016 romga Ne 3-I1).

He wmoxker ¢ yuyeToM CKa3aHHOTO ONpOBeprarh J100pPOCOBECTHOCTH
JJABHOCTHOTO BJaJENblla W caMa Mo cebe NOpe3yMIuus TroCyJapCTBEHHOU
cobcTtBeHHOoCTH Ha 3emutio (myHKT 2 ctateu 214 'K Poccuiickoit ®enepamun),
MOCKOJbKY  OTrpaHWYEHHE i NPUOOPETEHHUS  3€MEJIbHBIX  YYaCTKOB,
HaXOJAMIUXCA B TOCYJAPCTBEHHOH (MYHUIIMMAIBHONH) COOCTBEHHOCTH, TIO
JJABHOCTH BJIAJICHUS CTABUT YACTHBIX JIMI] B 3aBEJAOMO HEBBITOJHOE MOJIOKCHUE
M0 OTHOIICHUIO K MyOJUYHO-TTPABOBBIM 00PA30BAHUSM, UTO HAPYIIAET MPUHIIUIT
paBeHCTBA CYOBEKTOB TpakaaHCKOTO mpaBa (myHKT | crtatem 2 W myHKT 4
cratbrt 212 'K Poccumiickoit ®eneparini) W BCTYMAaeT B MPOTHBOPEUHE CO
cratbamu 8 (uacth 2) u 19 (wacte 1) Koncrutynuu Poccniickoii @enepanuu.

W3 mpencTaBieHHBIX MaTEpUANOB CJIEAYET, UTO B JEJ€ C Yy4YacTHEM
3a4BUTEJISI MyHULIMNIAJIbHBIM 00pa30BaHUEM HE OBLIO 3apETUCTPUPOBAHO MPABO
COOCTBEHHOCTH Ha 3€MEJbHBIM Y4YacTOK, OHO YKJOHWJIIOCh OT Yy4YacTusd B
paccMOTpeHUn Jena, TpeOOBaHWN O MNPU3HAHWM TpaBa COOCTBEHHOCTH HE
3aABWIIO, T.€. MyOMuUHOE 0Opa3oBaHue (PaKTHUECCKH HE UMEET WHTEpeca B ATOM
00bekTe HeaBukumocTh. Kak cyObekT mnpaBa COOCTBEHHOCTH Ha 3EMIIIO,
MEepeJaHHYI0 TpaXkJaHaM Ha MpaBe MOXKU3HEHHOTO HACJEAYyEMOTrO BJIAJACHUSA,
OHO (paKkTHUECKH TEepeaanso WM OCYIICCTBICHHE BCEX CBOWUX MPABOMOYUNA —
BJIAJICHUS,  TOJIb3OBAHMS,  PACHOPAKEHHUS, KOTOPBIE  OCYLIECTBIAIOTCS
rpakJaHaMU-BJIaAeJIblIaMH1, TOJHOCTHIO HECYIIUMHU OpeMs COJEp>KaHUS 3TOTO
UMYIIIECTBA.

HUcxona wn3 storo BnaneHue B.B.BOJKOBBIM 3€MENIBHBIM YYaCTKOM HE
MOJKET paccMaTpUBaTbCS KAk  HApPYIIAOIIEEe MpaBa MYHUIHMNAIBHOTO
obpazoanua. OpHako cya He npusHaa B.B.BonkoBa mo0pocoBecTHBIM
BJIAJCIbIIEM B LEJAX NOPUOOpPETeHUs MpaBa COOCTBEHHOCTH MO AaBHOCTHU
BJIAJICHHUSI HECMOTPA HA OTCYTCTBHE HAPYUICHUA YbMX Obl TO HU OBLIO MpaB MpHU

MMOJIYYCHHH 3TOr0 ydyaCcTKa BO BJIdaACHHUC H BO BPCMA BJIAACHHUA UM.
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B pesynbraTe mnpaBoBas HEOMPENCIICHHOCTh OCHAPUBAEMOW HOPMBI C
YYETOM TMPAKTUKA €€ HWCTOJKOBAHUA 3aTPYAHSACT NPUMEHEHUE HWHCTUTYTA
npuoOpeTaTe/IbHON NTaBHOCTH B CUTYAIUAX, CX0XKHUX C JICJIOM 3aABUTEIIA.

3.2. Uto ke kacaetcs yTBepxkiacHus B.B.BonkoBa, corjiacHo KOTOpoMmy
HeonpeaenenHocth cratbu 234 T'K  Poccuiickoit ®enepaiiuu B 4acTu
MOJIOXKEHUSA «BJIAACIONIUM KAaK CBOUM COOCTBEHHBIM» COCTOMT M B TOM, UTO
OTKPBITHIA TEpPEUCHb MPUBECACHHBIX B MNyHKTEe 15 mocraHoBieHus llnenyma
Bepxosaoro Cyaa Poccuiickoii @®eaepaunu  u  Ilnenyma  Beiciiero
ApoOutpaxuoro Cyna Poccuiickoli ®eaepaunu «O HEKOTOPBIX BOMpOCaXx,
BO3HMKAIOIINX B CYyACOHOW MPAKTUKE MPU PaA3PELICHUU CIIOPOB, CBI3aHHBIX C
3alUTON MpaBa COOCTBEHHOCTH W JPYTUX BEIIHBIX TMPaB» JOTOBOPHBIX
OCHOBAaHWH BIIAJICHUA TIO3BOJISIET CyJaM TPOU3BOJIBHO KBaJU(PUIIUPOBATH
BJIAJICHUE HMMYIIECTBOM HE KaK CBOMM COOCTBEHHBIM M B TE€X Cydasdx, KOrJa
3aKJIFOUAJICS IOTOBOP KYIJIM-MPOJIAXKH, TO B YKa3aHHBIX pa3dbscHeHUsX [Inenyma
Bepxosaoro Cyaa Poccuiickoii @®eaepaunu  u  Ilnenyma  Beiciiero
ApoOutpaxknoro Cyna Poccuiickoit ®enepaiimu yKa3blBae€TCsl TOJBKO Ha
JIOTOBOPbI, B KOTOPbIX KOHTPAreHT COOCTBEHHHMKA IMOJiy4ajJl HMYIIECTBO BO
BPEMEHHOE BIIaJicHUE (JOTOBOPHI  apeHIbl, XpaHCHHWsA, OE3BO3ME3THOTO
MOJTb30BAaHUS W T.M.), T.€. W3 MPHUPOJBI JOTOBOPA CJAEAYET, YTO TOIydYaATENbh
MMYIIECTBA HE UMEJI HAMEPEHUS BJIAJAETh UM KaK CBOUM.

CorsiacHO ClHOXUBIIEHCS MPABOMPUMEHUTEIIBHONW MPAKTUKE B MyHKTE 15
YKQ3aHHOTO TOCTAHOBJICHUA HMMEIOTCS B BUJY Ciydau, KOrja JIUIO MPU3HAET
BJIaCTh Jpyroro jauna (CoOCTBEHHWKA) HAJ BEMIbIO W OCYIIECTBIACT JIHUIIh
BPEMEHHOE BJIAJICHUE BEIIBIO, T.€. BJIAJCHUE HE «KAK CBOCHY.

B uyactHocTH, B omnpeaencHnu CyaeOHONW KOJJIETHMH MO TPaXKIaHCKUM
nenam BepxosHoro Cyna Poccuiickoit @eaepanuu ot 17 centsadps 2019 rona
Ne 78-KI'19-29 ykazaHo, 4TO HE SBISETCS MAaBHOCTHBIM BJIaJICHUE, KOTOPOE
OCYIIECTBIAECTCA MO JAOTOBOPY C COOCTBEHHUKOM HWJIA MHBIM YIPABOMOYEHHBIM
Ha TO JUIOM, HE MPEAMNoyiarariiee nepexoa TUTyjla coOCTBEHHUKA. B 3Tom
clydyae BJIQJICHHE BEIIBIO OCYILECTBIAECTCA HE KaK CBOEH COOCTBEHHOW, HE

BMECTO COOCTBEHHHMKA, a HapsIay C COOCTBEHHHKOM, HE OTKa3aBIIUMCS OT
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CBOETO MpaBa Ha BEllb W HE yTPATUBIIUM K HEH HMHTEpeca, NMEpeaaBlInM €€
HEMOCPE/ICTBEHHO WJIM OMNOCPEJOBAHHO BO BJAJICHUE, KaK TMPaBUIO —
BPEMEHHOE, TAHHOMY JIHILY.

CrnenoBaTebHO, COTJIACHO JAHHOMY PAa3bsCHEHUIO Y JIUIA, MOJYYUBIIETO
BJIAJICHUE BEIIBIO N0 AOTOBOPY, KPUTEPUN BIAJCHUA «KAK CBOMM» OTCYTCTBYET
JUIIb B TE€X CIyYasX, KOrJAa ATUM JIMIIOM OCYIIECTBJSAETCS B COOTBETCTBUU C
JIOTOBOPOM BPEMEHHOE TPOU3BOJHOE BJIAJICHUE, M YyKa3aHHas 3asgBUTEIEM
HEOMPEAEICHHOCTh B 3TOM ACMEKTE OTCYTCTBYET.

4. Takum obOpazom, myHKT 1 ctatbu 234 I'K Poccuiickoii ®@enepaiun — ¢
YU4€TOM HEOOXOJUMOCTH TapMOHM3AlMU HOPM TPAXKIAHCKOTO M 3€MEIbHOIO
3aKOHOAATENIbCTBA, A TAKXKE KOHCTUTYLIMOHHO-NIPABOBOTO  KOHTEKCTAa  —
MPUMEHHUTENIBHO K PEIICHUI0 BOMpPOca O JAOOPOCOBECTHOCTH BJIAJCHUS JIAIIOM
3€MENTbHBIM YYaCTKOM, TIEPEIaHHBIM €My TPEKHUM BJafenbieM (Tapaxa u
3€MENIbHOTO y4acTKa) MO CIEIKE ¢ HaMEPEHUEM TIepeaaTh CBOM MPaBa BIIAJEIbIa
HAa HEABUXMUMOE HMYIIECTBO, HE TOBJIEKIIEH COOTBETCTBYIOIIMX MPABOBBIX
MOCJIEACTBUMN, Kak 00 yCI0BUM NPUOOPETEHUS MpaBa COOCTBEHHOCTH MO AABHOCTH
BlIaicHUA He mpoTuBopeunt KoHcTtutyumm Poccmiickoit denepanmu, MOCKONBKY
M0 CBOEMY KOHCTUTYLIMOHHO-IIPABOBOMY CMBICIy OH BO BCSKOM CJIydae He
MPEANoaraeT, uro COBEPIICHHE TaKOH CHeTKH (B KOTOPOW BBIPAXKEHA BOJIA
npaBoo0JiaiaTesia 3€MEIbHOIO0 y4acTKa Ha €ro OTUYXIACHUE W KOoTopas Oblia
MPEANOCHUIKOM Il  BO3HMKHOBECHMS BJIAJCHUA, a B TEUCHUE BJIAJACHUSA
COOCTBEHHHUK 3€MEIBHOTO YUAaCTKa HE MPOABIISAI HAMEPEHHS OCYIIECTBIIATh BIACTh
HaJ[ BEIIHIO) caMo 10 ceOe MOXKET ObITh OCHOBAHHWEM IS TIPU3HAHUS TABHOCTHOTO
BJIQJICHUSI HEJOOPOCOBECTHBIM W TMPEMATCTBAEM JJis MOPUOOPETEHUs TpaBa
COOCTBEHHOCTH Ha BEMIb (3€MENbHBIA YYaCTOK) B CHIIy NPHOOpETaTeIbHOMN
JTABHOCTH.

Hcxons n3 n3nokeHHOTO M PYKOBOJICTBYSICH CTaThbsIMHU 6, 471, 71,772,774, 75,
78, 79 u 100 denepanbHOr0o KOHCTUTYHHMOHHOTO 3akoHa «O KOHCTUTYIIMOHHOM

Cyne Poccuiickoit @enepanun», Koncturyunonnsii Cyn Poccuiickoi @enepannn

HOCTAHOBHI.
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1. Ilpuznate nyHkT 1 crarem 234 I'K Poccuiickoit ®enepaiuu He
npotuBopevainm Konctutyimn Poccuiickoit denepannu B TOH MEPE, B KAKOU
NPy PELICHUH BOMPOCa O JAOOPOCOBECTHOCTH BJAJACHUA JIMIOM 3€MEIbHBIM
y4aCcTKOM, TIEPEJAaHHBIM €My TPEKHUM BIIAJEIbIleM (Tapaxka W 3€MEJIbHOTO
ydacTKa) 1O CHAENIKE ¢ HaMEpPEeHWEM TiepefaTh CBOM IIpaBa Bjajeiblla Ha
HEJIBMXKMMOE  MMYIIECTBO, HE TOBJICKIIECH COOTBETCTBYIOIIMUX MPABOBBIX
MOCJEACTBUMA, Kak 00 yCIOBUM MOPUOOPETCHHS TMpaBa COOCTBEHHOCTH Ha
3eMEIbHBIM  Y4aCTOK MO JIaBHOCTH BJIQJICHUS 3Ta HOpPMA MO CBOEMY
KOHCTUTYLIMOHHO-TIPABOBOMY CMBbICTY HE MPEINOJIAraeT, YTo COBEPIICHUE TaKOH
CHENKH (B KOTOPOH BBIPaKeHA BOJIA MPABOOOIIaIaTENsd 36MEJIbHOTO YIaCTKa Ha €To
OTUYXJACHUE U KOTOpas ObljIa MPEANOChUTKON 11 BOSHUKHOBEHHUS BIAJCHUA, A B
TEUEHUE BJIAJICHUS COOCTBEHHHK 3€MEJIbHOTO Y4YacTKa HE MPOSBJISAI HAMEPEHUA
OCYMICCTBJIATH BJIACTh HAJ BEIIHIO0) camMoO MO ceOe MOKET ObITh OCHOBAHHEM IS
MPU3HAHUSA JAaBHOCTHOTO BJIQJICHUS HEAOOPOCOBECTHBIM W MPEHATCTBUEM IS
MpUOOPETeHMST TpaBa COOCTBEHHOCTH Ha BEIh (3€MENBbHBIM yUacTOK) B CHITY
MpuOOpeTaTEeIbHON TaBHOCTH.

2. BoisneHHbIH B HacTosAmEM [[0CTaHOBICHUN KOHCTUTYIIMOHHO-TIPABOBOM
cmbicn nyHkta 1 crarbm 234 1K Poccuiickoit ®enepaiiuu  sBIsieTCA
0o0meo0s3aTeNbHbIM, UYTO MCKIKOYAET JIO00E MHOE €ro HMCTOJIKOBAaHWE B
MPABOMPUMEHUTENILHON MPAKTUKE.

3. CyneOHble TOCTAHOBJICHUS 10 Jeny rpaxkiaanuHa Boakosa Bukropa
BrnagumupoBuya, BBIHECEHHbIE HA OCHOBaHMM TnyHkTa 1 craten 234 T'K
Poccutickoit Oenepanmu B MUCTOTKOBAHUM, PACXOAAIIEMCS C €T0 KOHCTUTYLIMOHHO-
MPABOBBIM CMBICJIOM, BBISIBJIEHHBIM B HacTosiieM [locTaHOBICHHH, MOAJICKAT
MEPECMOTPY B YCTAHOBJICHHOM MOPSAKE, €CU JUIsl STOTO HET UHBIX MPENATCTBUH.

4. Hacrosiee [TocTaHOBJICHUE OKOHYATEIBHO, HE MOJJIEKUT 00KATIOBAHUIO,
BCTYyMaeT B CHJIYy CO JAHA OQUIHAIBHOTO OMyOJWKOBAHUS, JEHCTBYET
HEMOCPEJACTBEHHO W HE TpeOyeT MNOATBEPKICHHUS JAPYTUMMH OpraHamMu |
JOJIKHOCTHBIMU JIULIAMH.

5. Hacrosmee  llocTaHOBIEHHE  MOMICKHT  HE3AMEIIUTEIBHOMY

onyOnukoBanuto B «Poccuiickoil razere», «CoOpaHMM 3aKOHOJATEIbCTBA
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Poccutickoit ®denepanmm»y u Ha «OQUITHATBPHOM WHTEPHET-TIOPTAJIC TPABOBOM

uHbopmarmy (Www.pravo.gov.ru).

Koncturymonnsiii Cyj
Poccuiickoit ®eneparuum

No 48-11 m;&;wm x

3AL EZ@“&@%"% M



