NmeHem
Poccunckon enepauymn

ITOCTAHOBAEHMHJWE
KOHCTUTYLUMOHHOTO CYJA POCCUMCKOM ®EJEPALNU

Mo JENy O MPOBEPKE KOHCTUTYLIMOHHOCTH TOJIOXKEHUS MyHKTa 1 cTatbu
302 I'paxxnanckoro koaekca Poccuiickoit Menepaiinu B CBI3U € Kajno0oit
rpaxknanviHa A.H./lyboBia

ropoa Cankr-lleTepOypr 22 urona 2017 roaa

Koncturymmonnsiit Cyn Poccuiickoit @enepanuu B coctase [Ipeacenarens
B.1.3oppkuna, cyaeii  K.B.Apanosckoro, A.M.boinoa, H.C.bonnmaps,
I' AT'amxuesa, KO.M./lanmnosa, JI.M.Xapkosoii, C.M Kazannena, C.J/[.Kus3ena,
A.H Kokotona, JI.O.KpacaBuukoBoi, C.I1.MaBpuHa, H.B.MenbsaNKOBA,
10 .JI.Pynkuna, O.C. Xoxpsakooi, B.I".fIpocnasiiesa,

¢ yuactuem rpaxaanuHa A.H.J[yOoBua u ero mpeactaBuTessi — aJBOKaTa
J.1A.CrenaHoBa, mnoOAHOMOUYHOrO mnpeacrasutens [ocymapctBeHHol Jlymbl B
Koncturymmonnom Cyae Poccutickoit ®enepanuu T.B.KacaeBol, moJIHOMOYHOTO
npeacraurena Cosera ®enepaumun B KonctutyumonHom Cyne Poccuiickoi
Oenepammn A.A . Knummaca, nomHomouHoro npeacrasutenis [Ipesuaenta Poccutickoi
®enepammn B Koncturyumonnom Cyne Poccutickoin @eaeparmn M.B.KpoTosa,

pykoBOACTBYsICh cTarheit 125 (wacte 4) Koncturymum Poccuniickoit
denepanuu, MyHKTOM 3 4acTH MEPBOM, YACTSIMU TPETHEH M YETBEPTOU CTAaThu 3,
yacThio mepBoit cratbu 21, crarbamu 36, 74, 86, 96, 97 u 99 denepanbHOro

KOHCTUTYLIMOHHOTO 3akoHa «O Konctutyumonnom Cyne Poccuiickoi @enepanuny,



paccMOTpeEN B OTKPHITOM 3aCEIaHUM JIEJIO O MPOBEPKE KOHCTUTYIUOHHOCTH
nosioxkenus nynkra | crateu 302 I'K Poccutickoit ®enepanmu.

[ToBomoM K pacCMOTpeHHMIO Jena  sBWIach JkKajioba rpaxKJaHUHA
A.H.ly6osnia. OcHOBaHHWEM K PAacCMOTPEHHUIO JAeia SBWJACh OOHAPYKUBIIASACS
HEOMPEACICHHOCTh B BOMPOCE O TOM, COOTBETCTBYeT Ju KoHcTuTyiuu
Poccuiickoit @enepaiivy 0CrapuBacMoe 3asiBUTEIEM 3aKOHOIOI0KECHHE.

3acnymaB cooOiieHue cyapu-nokinamqunka C.M.KazaHieBa, oObsICHEHHS
MPEJACTABUTENICH  CTOPOH,  BBICTYIUICHUA  MNPUIJIAIICHHOTO B 3aCEJaHue
npeactaButesiss oT  MuHucTepcTBa roctunmu  Poccmiicko  ®enepanum  —
M.A . MenbHUKOBOW, HCCIICIOBAaB  MPEACTABJICHHBIE JOKYMEHTbl W HHbBIC

marepualbl, Koncruryuuonnsii Cyn Poccuiickoi @enepanun

YCTAHOBHI:

1. Cornacio nysnkty 1 crateum 302 'K Poccuiickoit ®enepanuu eciu
MMYIIECTBO BO3ME3JHO MPUOOPETEHO Y JIMIA, KOTOPOE€ HE HMMENIO MpaBa €ro
OTUYXKJaTh, O YeM TpHOOpeTaTesib He 3HAJl W HE MOT 3HATh (JOOPOCOBECTHBIM
npuoOpeTarenib), TO COOCTBEHHWK BIpaBe HCTpeOOBAaTh 3TO HMMYIIECTBO OT
npuoOpeTaresia B caydae, Korjaa UMYIIECTBO YTEPSIHO COOCTBEHHUKOM WJIU JIULIOM,
KOTOPOMY HMYIIIECTBO OBLIO TNEPEJaHO COOCTBEHHMKOM BO BJIQJICHUE, JHOO
MOXMIIEHO Yy TOrO0 WM JAPYroro, Ju00 BbIOBUIO W3 HUX BJIAJEHUA WHBIM MyTEM
MOMUMO KX BOJIH.

1.1. ITpuroBopoM MOCKOBCKOTrO TOPOJCKOIO Cy/ia, BCTYMHUBIIMUM B 3aKOHHYIO
cuny 5 Hoa0pa 2013 rona, yCTaHOBJIEHO, UTO MO MPEACTABJICHHBIM TPYIIION JUIL
NOAACNIbHBIM TOKYMEHTaM HoTapuycoMm ropoaa Mocksel 21 utonsa 2007 roaa Ha
M B.A.Coko0BOH OBIJIO BBIIAHO CBHAETEIBCTBO O MPaBE HAa HACIEACTBO B
OTHOIIIECHUH >XHJIOTO TIOMEIEHUS, COOCTBeHHUK KoToporo b.B.Cokonos ckoHuamics
B 1994 roay, He mMes HACACIHMKOB HHU IO 3aBEIIAHWIO, HU MO 3aKOHY, JAHHOE
KUJI0€ TOMEIICHUE, MPaBO COOCTBEHHOCTH HA KOTOPOE€ HA OCHOBAHUU 3TOrO
CBHJCTEILCTBA OBLJIO 3aperucTpUpoBaHO B EJWHOM TroCydapCTBEHHOM PpEECTpe
MPaB HA HEJBMXKUMOE UMYIIECTBO U CAEJIOK C HUM, CTAJIO MPEAMETOM JOTOBOPOB

Kymu-npoaaxu ot 23 urons 2007 rona u ot 15 aBrycra 2007 rona, a 28 anpens



2008 roma ero mpuo6pen A.H./[yGosel, mpu 5TOM B AOTOBOPE KYILIHA-TIPOJAAKH
IIEHAa JKWJIOr0 TNoMelieHua Oblia ykazaHa B pasmepe 999 000 pyO., omHako
COTJIaCHO MMEIONUMCA B JIel€ KOMUAM PACIHCOK TPOJABEIl TOJYyYHSl OT
A H.Jly6oB1ia moMuMO CyMMBbI, yKa3aHHOH B iorosope, eme 6 001 000 py0.

Hckosbie TpeOOBaHMSA, ¢ KOTOPHIMH B CBS3H C 3aBEPIICHUEM YTOJIOBHOTO Jeja
ropoa Mocksa B jutie /lemapramenTta ropoackoro umyiectsa 5 Hoa0ps 2014 roga
ooparuics k A.H.Jly6osity, H.A./lyOoBen u HoTapuycy, BbIAABIIEMY CBUIETEIHCTBO
0 MpaBe Ha HACJIEACTBO B OTHOIIeHUH npruodOpereHHoro A.H.J[yOoBiom Kuiaoro
MoMeNICHHs, permennemM HukymuHckoro paiioHHOTO cyna ropoga MockBel oT 26
Mass 2015 roma, ocraBieHHBIM 0€3 HU3MEHEHHUA aNeJUISAIMOHHBIM OINPEACICHUEM
CyeOHOM KOJUICTHH IO TPaXKIaHCKUM JaejiaM MOCKOBCKOTO TOPOJACKOTO CyJa OT
18 nexabps 2015 roma, yAOBJIETBOPEHBI YACTUUHO: CIIOPHOE JKUJIOE MOMEIICHUE
ncrpedbopano u3 BiageHus A.H./[yOoBlia, TMOCTAHOBICHO BBICEIUTh M3 HETO
A.H.ly6osuia n H.A.Jly6oBel, mpu3HaHO MPaBO COOCTBEHHOCTH Topoja MOCKBHI
HAa 9TO JKAJIOE TIOMEIICHHWE, B  OCTAIbHOW dYacTh (0 TIPHU3HAHUHU
HEJICHCTBUTEIHHBIMY CBHJICTETLCTBA O TIPABE HA HACJICICTBO W CBUICTEIHCTBA O
TOCYIapCTBEHHOW PETHUCTpAIlMK TpaBa Ha HEABMKMMOE UWMYIIECTBO) B
yIOBJIETBOPEHUHM HWCKOBBIX TpeOOBaHWI oOTKazaHO. B mepemaue kaccammmOHHBIX
*ajno0 Ha JaHHbIE CYJAEOHbIE€ TMOCTAHOBJICHUS [JIi PACCMOTPEHHS B CY/I€OHOM
3aCeMaHuH CYA0B KaCCAIlMOHHOW WHCTAHIIMH TaKXKe OTKA3aHO (OTPECICHHUE CYIbH
MockoBckoro ropojckoro cyaa ot 10 mapra 2016 roma u ompeaeneHue Cyabu
Bepxosnoro Cynaa Poccuiickoit ®enepariu ot 18 mast 2016 rona).

YnoBneTBOpss UCKOBbiE TpeOoBaHMA ropoja MOCKBBI, Cya TepBOH
WHCTAHIIUW COCTIAJICSi Ha TO, UYTO CIOPHOE JKWJIOE TIOMEIICHUE SBJISETCSA
BEIMOPOYHBIM MUMYIIIECTBOM, BHIOBIIO U3 BJIaJICHUA TOPOaa MOCKBBI ITOMHMO BOJIA
COOCTBEHHHMKA B PE3yJIbTaTe TPOTHUBOMPABHBIX JCHCTBHI TPETHUX JIAIl W Ha
ocHoanuu crareir 301 wu 302 I'K Poccumiickoit ®deaepanuu MOMICKHUT
uctpeboBanno w3  Braajgenus  A.H./lyOoBua, KoOTOpelli HE  mOpeACTaBMII
JIOKA3aTeILCTB TOTO, YTO OH ABJSIETCS A0OPOCOBECTHBIM TMpPHOOpeTaTeeM
CIIOPHOTO XHUJIOTO MoMeteHus. [1o MHCHHIO e Cyaa anelIAInOHHON WHCTAHITUH,

JIOBOJIbI O JTOOPOCOBECTHOCTH MPHOOpETATeNsd JKWJIOTO TOMEIICHUS HE HMEIOT
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MPABOBOIO 3HAUCHHMS, TOCKOJIbKY UMYIIIECTBO BbIOBLIO U3 BJIAJICHUS COOCTBEHHHUKA
MMOMHKMO €T0 BOJIH.

1.2. B cuny crareit 36, 74, 96 u 97 ®enepaibHOr0O KOHCTHUTYIIUOHHOTO
3aKOHA «O Koncturynmonnom Cyne Poccutlickon Oenepanmmy,
KOHKpeTH3upytomux crateto 125 (wacte 4) Kouctutymum Poccuiickoi
Oenepanuu, Koncturyuuonusii Cyn Poccuiickolt ®denepaliuu TpPUHUMAET K
PACCMOTPEHUIO KaJIO0y TPaKJaHWHA HA HAPYIIEHUE €r0 KOHCTUTYLIMOHHBIX MPaB
1 cBOOOJ 3aKOHOM, MMPUMEHEHHBIM B KOHKPETHOM JIeJie, PACCMOTPEHHUE KOTOPOTO
3aBEPIICHO B CYJE, €CJU MPUJET K BHIBOY, YTO OCMAPUBAEMbIE 3aKOHOMOI0XKECHUS
3aTparvBalOT  KOHCTUTYIMOHHbIE TpaBa MW  CBOOOABI M  UTO HMEETCH
HEOMPEAECTICHHOCTh B BOMPOCE O TOM, COOTBETCTBYIOT JIU 3TU 3aKOHOIOJIOKCHUS
Konctutymu Poccuiickoit ®enepanuu;, Koncrutyumonssii Cyn Poccuiickoit
denepanuu NTPUHUMAET TMOCTAHOBJICHUE TOJIBKO MO MPEAMETY, YKAa3aHHOMY B
*ajo0e, W JIMillb B OTHOLIEHWH TON YAaCTH aKTa, KOHCTUTYIIMOHHOCTh KOTOPOH
MOJABEPracTCsi COMHEHHUIO, OLICHUBAs KaK OYKBaJIbHbIA CMBICI PAacCMaTPUBAEMBbIX
3aKOHOIIOJIOKEHUH, TaK W CMBICH, TPHUAABAEMbiii UM O(DHUITHAIBHBIM W WHBIM
TOJIKOBAHUEM WJIM CJIOKUBLIEUCA TNMPABONMPUMEHUTEIBHON MNPAKTUKOW, a TaKKe
UCXOJISl U3 UX MECTA B CUCTEME MPABOBBIX HOPM.

[To wmuenuto rpaxknannHa A H.JlyooBua, nyHkt 1 cratem 302 T'K
Poccutickoit deneparmn HE COOTBETCTBYET ctathsaMm 1, 2, 17 (wacte 1), 18, 19
(uactb 1), 35 (wactu 1, 2 u 3), 40 (wactp 1), 46 (wacte 1) u 55 (wactu 2 u 3)
Koncrurynmu Poccuiickoin ®enepaumii B TOW MeEpEe, B KaKOWM OH TMO3BOJIACT
MPABOMPUMEHUTENISIM  MTPOU3BOJIBHO  TOJKOBATh TMOHATHE  «J0OPOCOBECTHBIN
npuoOpeTaresiby M, COOTBETCTBEHHO, M3bIMATh MO MCKAM MyOJMYHO-NPABOBBIX
0o0pa3oBaHUW B JIMIE YMOJHOMOUYEHHBIX OPraHOB HEABHKMUMOE HMMYIIECTBO,
ABJISIBIIECECS] BBIMOPOYHBIM, Y TPa)XJAaH — MOCJIEAHUX €ro mpuodpeTaresieid, mpaBo
COOCTBEHHOCTH KOTOPBIX U 3aKOHHOCTbh BCEX MPEAIIESCTBOBABIINX NPUOOPETEHUIO
3TOrO TMpaBa CIACAOK MPU3HABAJIUCH TFOCYJAapCTBOM B paMKaxX TrOCyAapCTBEHHOM
pPErUCTpaliy MPaB HA HEABUIKUMOE UMYILECTBO U CCJIOK C HUM.

CootBercTBEeHHO, TpeaMeToM paccmoTpeHuss KonctutyuuonHoro Cyna

Poccuiickoit deaepaiin 1Mo HACTOSAIIEMY €Iy SBJIAETCS MOJOXKEHUE MyHKTa |



cratbm 302 T'K Poccuiickoit ®eneparuy, mnpeaycMaTpUBaIOlIee IPaBo
COOCTBEHHHMKA  HMCTpeOOBaTh  MPHUHAJJIEKAIIEE €My  MMYIIECTBO  OT
J0OPOCOBECTHOrO MpHOOpETaTeNss B Cliydae, Korja 3TO HMMYIIECTBO BHIOBLIO M3
BJIQJICHUS] COOCTBEHHMKAa MOMHMO €ro BOJIM, — NPUMEHUTEIIBHO K ClydasMm
UCTPEOOBAHUA JKUJIOTO MOMEIICHUS, SBJISIBIIETOCS BBIMOPOYHBIM UMYIIIECTBOM.

2. B cootBetcTBUU ¢ KoHctutyuumeit Poccutickoit @enepaimu, €€ cTarbsiMu
1, 8 (uacts 2), 18, 19 (wactu 1 u 2), 34 (uacts 1), 35 (vactu 1 u 2) u 40 (vacts 1),
B Poccuiickoit @enepanny Kak NIpaBOBOM TOCYJAPCTBE KaXK[blii BIIPaBEe UMETH B
COOCTBEHHOCTH MUMYIIIECTBO, BKIKOUAS KUJIO€ TTOMEIIEHUE, BIAACTh, MOJIb30BATHCS
U PpaclopsKaTbCsi MM HA OCHOBE MPUHIMIOB HOPUIUYECKOTO PABEHCTBA U
CIIPaBEIJTUBOCTH, CBOOOABl SKOHOMUUYECKON AEATEIbHOCTH, B TOM YHUCJIE CBOOOIbI
JIOTOBOpA, 3alUTBl  PABHBIM 0o0pa3oM  YacCTHOM, rOCYIapCTBEHHOM,
MYHHUITUTIATHHONW W UHBIX (pOpM COOCTBEHHOCTH, TPH ATOM MPABO COOCTBEHHOCTH 1
cBO0O/MAa JOroBOpa Kak HEOOXOAUMBIE 3JEMEHTbl KOHCTUTYIMOHHOIO CTaTyca
JUYHOCTH, HApSAAy C JPYrMMHU HEMOCPEJACTBEHHO NEHCTBYIOIIMMH TpPaBaMU H
CcBOOOMAMH, ONPEACNAIOT CMBICH, COJACPKAHUE W NPUMEHECHHE 3aKOHOB,
JNEATEIIbBHOCTh  3aKOHOJATEJIbHOW W MCHOJIHUTEJIBHOW  BJIACTH, MECTHOTO
caMOyMpaBJIeHUs U 00ECIIEUNBAIOTCS MPABOCYIUEM.

Cornacno Konctutyumu Poccuiickoii deaepanuu npaBo COOCTBEHHOCTH U
WHbIE UMYIIECTBEHHBIE MPaBa rapaHTUPYIOTCA MOCPEICTBOM IMpaBa Ha CyAcOHYIO
3amuTy (cTaThs 46, gactsh 1), kotopas B cuiy ee ctareit 17 (wacts 3), 19 (wactu 1
u 2) u 55 (dacth 3) moymkHa OBITH MONHOW W A(h(PEKTUBHOM, OTBEUATH KPUTEPHIM
MPONOPLUMUOHAILHOCTA M COPAa3MEPHOCTH, ¢ TeM 4uTOOBl ObLT obecrmedeH OajlaHc
MpaB W 3aKOHHBIX HHTEPECOB BCEX YYACTHUKOB TPAXKIAHCKOTO 000poTa —
COOCTBEHHUKOB, KPEAUTOPOB, JOKHUKOB, BO3MOXHBIC OrpaHUUEHUS (henepaTbHbIM
3aKOHOM TPaB BJIAJCHUS, TOJb30BAHUS U PACIIOPAIKEHUS UMYILIECTBOM M CBOOOIbI
JIOTOBOPOB ~ TaKXK€ JIOJDKHBI OTBEYATh TPEOOBAHUSAM CHPABEAJIMBOCTH, OBIThH
aJICKBATHBIMHU, MPOMOPLIMOHATIBHBIMU, COPa3MEPHBIMHU, HE UMETh OOPATHOM CHUJIbI U
HE 3aTparuBarh CYIIECTBO, OCHOBHOE COACPKAHUE JAHHBIX KOHCTUTYILIMOHHBIX MPAB;
caMa K€ BO3MOXHOCTh OTPAHUUYEHUH U UX XapaKTep JOJIKHBI 00YCIOBIMBATHCS

HGO6XOI[I/IMOCTI>IO 3allUThl KOHCTUTYIIMOHHO 3HAYHUMBIX HGHHOCTeﬁ.
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HenpukoCHOBEHHOCTh COOCTBEHHOCTM W CBOOOJA JAOrOBOpa SBJISAIOTCSA
HEOOXOJUMBIMU TapAHTUSAMH OECHPENATCTBEHHOTO HUCIMOJIb30BAHUA KAXKIbIM
CBOMX CIOCOOHOCTEH W HMMYINECTBA i MNPEANPUHUMATENIBCKON W WHOU HeE
3aMpeICHHON 3aKOHOM 3KOHOMUUYECKOUN NEATENIbHOCTH, PEAIu3allii UHbIX TTPaB U
CcBO0O/1 YEJIOBEKA U TPAKJIAHUHA U HAJJIEKAIIETO UCTIOTHEHUA COOTBETCTBYIOIIUX
00s13aHHOCTEH («COOCTBEHHOCTD OOS3BIBACT») HA OCHOBE TIPUHITUTIOB FOPHIAICCKOTO
PaBEHCTBA W CIPABEJIMBOCTA U BHITEKAOIIECTO U3 HUX KPUTEPHUS TOOPOCOBECTHOCTH
YYaCTHAKOB TIPABOOTHOIICHHA, B TOM 4HCIIC B cepe rpakmaHckoro ob6opora.
CrnenoBarenbHO, TMOJ JICHCTBUE YKA3aHHBIX KOHCTUTYLUHOHHBIX TapaHTUH
MOANAJA0T UMYIIECTBEHHBIE MpaBa JIMIA, BJIAACIONIETO BEIIbID HA 3aKOHHBIX
OCHOBAHUAX, BKJIFOYAs €€ 100POCOBECTHOTO MPUOOpETATEIIA.

[TpuBeneHubie mpaBoBbie no3uiuu Koncturynumonnoro Cyaa Poccuiickoi
®denepalivii, BRIPAXXEHHBIE B TOM YHCIIe B TocTaHoBAeHUIX oT 20 mrona 1999 rona
No 12-I1, ot 21 ampensa 2003 roma Ne 6-IT u ot 14 mas 2012 roga Ne 11-I1, B
MOJIHOM MEpe  pacmpoCTPAHAKOTCA HAa  3aKOHOJATEIBHOE  PEryJIUPOBAHHUE
MMYIIECTBCHHBIX OTHOIIICHUH, CKJIQIBIBAOIIUXCS MO MOBOAY KUJIbIX MOMEILICHHM.

3akperisia mnpaBo Kaxkaoro Ha okwimile, Koncruryuus Poccuibickoit
denepanuu — ¢ Y4ETOM TOTO, YTO B YCJIOBHSX PHIHOUHOW 3KOHOMHUKH TpaXkJaaHe
OCYILIECTBJISIFOT JaHHOE TMPaBO B OCHOBHOM CaMOCTOATENBHO, WCHOJIb3Ys
pPa3JIMUHbIE 3aKOHHBIE CMOCOOBI, — BO3JAracT Ha OpraHbl MyOJIMYHOU BIACTH
00s13aHHOCTh CO3JaBaTh MJid 3TOro HeoOxomumbie yciosus. [lostomy, Kak
HEeOqHOKpaTHO YkasbiBasl KonctutyimonHusiit Cya Poccuiickoit Denepanuu, npu
pEryJupOBAaHUM TIpaB HAa IKWJIOEC TOMEIICHHE, BKIIOYAs TMepexo] NpaBa
COOCTBCHHOCTH HA JKWJIO€ MOMCIICHHE, HEOOXOAMMO COOMIOACHHE, C OJHOM
CTOPOHbI, TPUHIUNA CBOOOABI M HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH, a C
Jpyroii — 0ajaHca MpaB M OXPAHSAEMBIX 3aKOHOM HHTEPECOB BCEX YUYACTHHUKOB
OTHOILICHUA B KOHKPETHBIX >KM3HEHHBIX CHUTYalMSAX, C TE€M 4YTOObl H30€XkKaTh
HEOOOCHOBAHHOTO  OTPAaHWYEHUS  KOHCTUTYLIMOHHBIX TMpPaB W CBOOOJ
(mocranosienus ot 8 utoHsa 2010 roga Ne 13-I1, ot 14 masg 2012 roga Ne 11-I1, ot

4 wrons 2015 roma Ne 13-ITu ap.).
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3. Ucxons u3 pyHIaMEHTAIbHBIX TPHUHIMIIOB IOPUINYECKOTO PABEHCTBA U
CIIPaBE/IJTMBOCTH, BEPXOBEHCTBA W BbICIICH rOpuanueckoit cuibl KoHCTUTYIMU
Poccutickoit denepanmu B POCCHIICKOW mpaBoBoi cucteme (crarbm 15 m 19
Koncturymmuu Poccuiickoit deaepanmu) W BBHITEKAIOIIETO W3 HHUX KPUTEPHUS
MPAaBOBOM OMPEACIICHHOCTH 3aKOHOMOJIOKEHUS, PEryJHUPYIOIUE OTHOIICHUS
COOCTBEHHOCTM UM WHBIE HMMYIICCTBEHHbBIC OTHOIICHUS MO TMOBOAY KHUJIBIX
MOMEIIEHUH  JOJKHBI  OTBEYaTh  TPEOOBAHUAM  ACHOCTH, TOYHOCTH U
HEMPOTUBOPEUMBOCTH, 4 MEXAHU3M WX JCHCTBHS JIOKEH OBbITh MPEACKa3yeM W
MOHATEH  CyObEKTaM  NPABOOTHOIICHWH,  TOCKOJbKY  KOHCTUTYLIMOHHAsS
3aKOHHOCTb, PABEHCTBO BCEX MEPE] 3aKOHOM U CYJIOM W PaBHOIPABUE MOTYT ObITh
00eCreUeHbl JIMIlIb MPU YCIOBUM €AMHOOOPA3HOTO TMOHUMAHUS U TPUMEHCHUS
MPAaBOBOM HOPMbI BCEMH MPABONMPUMEHUTEIISIMU.

IIpaBoBas ompeaeseHHOCTh 3aKOHAa SBISETCS OJAHUM M3 HEOOXOIWMBIX
YCIIOBHN CTAaOWJIFHOCTH W TPEACKA3yeMOCTH B cdepe rpakmanckoro o6opora,
HAJIJIEKAIIETO YPOBHS B3aUMHOTO JOBEPUS MEXKIY €ro ydacTHuKamu. Bmecte ¢
TeM TpeOOBAHKWE OMPEACICHHOCTA MPABOBOTO PEryJIUPOBaHUA, OO0A3BIBAIOIIECE
3aKoHOATENS (HOPMYTUPOBATH MTPABOBBIC MPEAMUCAHUS ¢ JOCTATOUHON CTETICHBIO
TOYHOCTH, TTO3BOJIAIONICH TPaKIaHUHY (00BESTUHEHUIO TPaXKaaH) cO0OPa30BHIBATH
C HUMH CBO€ MOBEACHUE — KaK 3aMpelIeHHOE, TaK U JO3BOJIEHHOE, HE UCKIIIOYAET
UCIOIb30BAHUE OLCHOYHBIX WJIM OOIICTPUHATHIX MOHATUH, 3HAUEHUE KOTOPBIX
JOJKHO ~ OBITh  JIOCTYMHO I  BOCIPUATHS W YICHEHUA CyOBbEKTamu
COOTBETCTBYIOIIMX MPABOOTHOIICHUH MO0 HEMOCPEJACTBEHHO W3 COACPKAHUSA
KOHKPETHOTO HOPMATUBHOTO TMOJIOKEHUS WM W3 CHCTEMbl B3aMMOCBSI3aHHBIX
MOJIOKEHUHM, PpACCUMTAHHBIX HA MPUMEHCHHE K HEOTPAHWYEHHOMY UMCITY
KOHKPETHBIX MPABOBBIX CUTYAIMH, TM00 NOCPEICTBOM BBISIBJICHHS 00Jiee CIIOKHOM
B3aUMOCBSI3M TMPABOBBIX MPEANUCAHUN, B YaCTHOCTH C TOMOIIBI JAaBAEMBIX
Cy/laMH Pa3bSICHEHWH, UMEHHO CcyacOHas BJACTh, ACHCTBYIOIIAsS HA OCHOBE
MPUHIIMIIOB CAMOCTOSITEIBHOCTH, CIPABEAJIUBOTO, HE3AaBUCUMOTO, OOBEKTUBHOTO U
6ecnpuctpactaoro npasocyaus (crater 10, 118 u 120 Koncturymmuu Poccutickoit
denepanun), TO CBOCH NPUPOAEC B HAMOOJBIICH Mepe TNpeaHAa3HAueHa JUIs

peuiCHuAa CIIOPOB Had OCHOBC SaKOHOHOHO)KeHHfI, B KOTOPBIX 3aKOHOAATCIIb



UCIONb3YET B PAMKAX KOHCTUTYLIMOHHBIX MPEANUCAHUNA OLICHOUHBIE MOHSTHUS
(mocranosnenus Koncrurymmonnoro Cyna Poccutickoii ®enepariu ot 14 anpens
2008 roga Ne 7-I1, ot 5 mapta 2013 roma Ne 5-I1, ot 31 mapta 2015 rona Ne 6-11 u
or 4 wmona 2015 roma Ne 13-I1, Omnpeaenenne KoncturymmonHnoro Cyna
Poccutickoit ®enepammum ot 2 anpenst 2009 roma Ne 484-O-I1).

Britekarommii u3 Koncrurynuu Poccuiickoit @enepanmu, ee crareu 1, 15
(wactu 1 wm 2), 17 (wactu 1 w 3), 18, 21 (uwacte 1) wu 49, npunuun
JOOPOCOBECTHOCTA YYaCTHUKOB TPABOOTHOIICHUH HAIIET 3aKpEIUICHUE U B
IPaKIAaHCKOM 3aKOHOJATEIbCTBE. Tak, mpeanuchiBas MPEAeiabl OCYIECTBICHUS
rpaxkaadckux npas, ctatha 10 ['K Poccuiickoii Denepanvu yCTaHABIMBAET, YTO
J0OPOCOBECTHOCTh YUACTHUKOB I'PAXK/IAHCKUX MPABOOTHOIIEHUH U pa3yMHOCTh UX
JefcTBUH TIpeamonaraoTes (MyHKT 5), a ucnojik3yemoe B myHkTe 1 ero ctatsu 302
OLICHOUHOE MOHATHE «I0OPOCOBECTHBIM MPUOOpETATENbY OMNPENCICHO B CaMoOM
HOpPME — 3TO MPUOOpETATEIb, KOTOPHI HE 3HAJ W HE MOI 3HATh, UTO JIUIIO, Y
KOTOPOr0 MPUOOPETEHO MMYINECTBO, HE MMEJIO MpaBa €ro oTuyxaars. Bmecte ¢
TEM TMOCKOJIbKY 3apEeTUCTPUPOBAHHOE MPABO HA HEJBHXXKMUMOE MMYIIECTBO MOKET
ObITh OCIMOPEHO TOJBKO B CYJACOHOM TMOpSAAKE, TO W J0OPOCOBECTHOCTH
npuoOperaresia  CIOPHOTO  MMYIIECTBA, 3apETUCTPUPOBAHHOE TMPABO  HA
KOTOpPO€ MPEANOJIaraercs, MOXKET ObITh OMPOBEPrHYTA TOJBKO B PE3YIbTATE
PacCMOTPEHUA KOHKPETHOTO JIeIa B CYJE.

HUcxons w3 sroro Konctutynumonueiit Cyn Poccuiickodt ®denepanuu B
[TocranoBnennn ot 21 ampena 2003 roma Ne 6-I1 nmpuien K BbIBOAY, 4TO
coaepxaiyecs B myHkrax 1 m 2 ctateu 167 'K Poccuiickoit @enepanyu o61me
MOJIOKEHUS O TOCJICACTBUAX HEACHCTBUTEIIBHOCTH CHEJKUA B YaCTH, Kacarollecs
00S13aHHOCTH KaXJ0W W3 CTOPOH BO3BPATUThH JPYTrOd BCE MOJYUYEHHOE MO CHAECIIKE,
He mpotuBopeuar Konctutyunn Poccuiickon @enepanmu, NOCKOIBKY IO CBOEMY
KOHCTHUTYIIMOHHO-TIPABOBOMY CMBICITY B HOPMATHBHOM €IUHCTBE CO cTtaThei 302
nanHoro Kogekca OHM HE MOTYT PacHpOCTPaHAThCS Ha JA0OPOCOBECTHOTO
npuoOpeTaresia, €Clu 3TO HEMOCPEICTBEHHO HE OrOBOPEHO 3aKOHOM. BMecte ¢
teM Koncturyuuonnsii Cyn Poccuiickoit @enepanvu OTMETHIIL, YTO 3aIlUATA JIUIIA,

CUMTAIOIIEr0  ce0s  COOCTBEHHMKOM  HUMYIIECTBA,  BO3MOXHA  MyTEM



VAOBJICTBOPEHUSI BHHAMKALIMOHHOTO MCKa, €CJIM [ J3TOr0 HUMEKOTCA Te
npeaycmotpernsie cratherd 302 'K Poccutickoit deaepaiiiu 0CHOBaHMS, KOTOPHIE
JAl0T TIPaBO UCTPEOOBATh UMYIIECTBO U Yy AOOPOCOBECTHOTO MPHOOpETATENA, T.€.
JIU1a, KOTOPOE HE 3HAJIO U HE MOTJIO 3HATh O TOM, UTO UMYILIECTBO MPUOOPETECHO Y
JU1a, KOTOPOE HE UMEJIO MPaBa €ro OTUYK/aTh.

Konkpetuzupys uznoxxkennsie B I[loctanosnenun ot 21 ampensa 2003 rona
Ne 6-I1 mpaBoBbi€ MO3UIMKA MPUMEHUTEIBHO K MPABOOTHOILICHUSM MO TOBOAY
KYIUIU-TIpoAaku xkwioro nomemenus, Koncruryumonsusii Cypn  Poccuiickoi
denepanuu — ¢ y4e€TOM TOTO, YTO JAEHCTBYIOLIEE 3aKOHOJATEbCTBO MCXOAUT W3
MPUHIMIA 3alUThl  TOOPOCOBECTHBIX YUYACTHUKOB TPa)XJaHCKOro 000poTa,
MPOSABJIAIONIMX MPU  3aKIIOYEHUU  CIEJKUM  A0OpPYH0  BOJIIO, Pa3yMHYIO
OCMOTPHUTEIIBHOCTh M OCTOPOXKHOCTD, — YKa3aJjl, YTO TOJIOKEHUE CTaThhl 35 (YacTh
1) Koncturymmm Poccuiickoit ®@enepariiu, corjacHO KOTOPOMY TPABO YACTHOU
COOCTBEHHOCTH OXPAHACTCS 3aKOHOM, HE MOXKET ObITh MHTEPIPETHPOBAHO KaK
MO3BOJIAIOIIEE WMCHOPUPOBATh 3AaKOHHBIE WHTEPECHl MNPUOOPETATENS  KUJIOTO
nomenierns ([locrtanosnenne ot 24 mapra 2015 roma Ne 5-IT1). Ha B3aumocBsA3b
HaJyIexkaned 3a00TIMBOCTH W Pa3yMHOHW OCMOTPUTENIBHOCTH  YYAaCTHHKOB
IrpaXkaIaHCKOTO 000pOoTa € MX K€ JTOOPOCOBECTHOCTHIO 00paIaeTcss BHUMAHUE U B
pane napyrux pemennii Konctutymmonnoro Cyma Poccuiickoit ®eneparuu
(ITocranosnenue ot 27 oxtadps 2015 roma Ne 28-11, Onpenenenue ot 27 HOAOps
2001 roma Ne 202-O u ap.).

PazbacHeHUs, CBA3AHHBIE ¢ MOHATUEM «JI0OPOCOBECTHBIN MPUOOPETATENDY,
COAEPKATCA, B YACTHOCTH, B COBMECTHOM MOCTaHOBJIcHUM [lnenyma BepxoBHOro
Cyna Poccuiickolt ®enepaumu u Ilnenyma Beiciiero ApoOutpaxksoro Cyna
Poccutickoit ®denepammmm ot 29 ampens 2010 roma Ne 10/22 «O HExOTOpBIX
BOIPOCAX, BO3HUKAIOIIUX B CYACOHOM MPAKTUKE MPH Pa3peIICHUU CIOPOB,
CBA3aHHBIX C 3alUTON MpaBa COOCTBEHHOCTH U APYTUX BEIIHBIX MPaBy», COTJIACHO
MyHKTY 38 KOTOPOro mpuoOpeTaTesb He MOXKET ObITh MPHU3HAH JOOPOCOBECTHBIM,
€CIIM HAa MOMEHT COBEPIICHUS CICIKU MO NPUOOPETEHUIO HMMYIIECTBA MPaBO
COOCTBEHHOCTH B EAMHOM roCyJapCTBEHHOM PEECTPE MPaB HA HEABUKUMOE

umymectBo W cnaenok ¢ HuM  (EI'PII) Obuto 3apermctpupoBaHo HE 3a
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otuyxaaresiem uid B EI'PII umenacy oTMeTka 0 cyJeOHOM crope B OTHOIICHUU
3TOr0 MMYyIleCTBA;, B To ke Bpemsa 3anuchk B EI'PII o mpaBe coOcTBeHHOCTH
OTUyXAaTeNisl HE SBISETCA OECCIOPHBIM J0KA3aTeIbCTBOM J0OPOCOBECTHOCTH
npuoOperaresia,  OTBETUMK  MOXKET  ObITh  MPU3HAH  JOOPOCOBECTHHIM
npuoOpeTaresieM HMYINECTBA MPHU YCIOBUHU, €CIM CHAEJKA, MO KOTOPOH OH
npuoOpesl  BJIQJICHWE  CIHOPHBIM ~ MMYIIECTBOM,  OTBEUAECT  MOPU3HAKAM
JEUCTBUTEIIBHONU CHENKH BO BCEM, 32 MCKIKOUEHHUEM TOI0, UYTO OHA COBEpPILICHA
HEYIPAaBOMOYEHHBIM  OTUYXKAATeJeM; COOCTBEHHHUK BIPaBe OMNPOBEPTHYTH
BO3pAKCHHE TMpUOOpeTaTedass O €ro JI00pOCOBECTHOCTH, J0Ka3aB, 4YTO TIpHU
COBEPIICHUU CACJIKM NpUOoOpeTaTeb AOJKEH ObLJT YCOMHUTHCSA B MpaBe MpoOJiaBiia
Ha OTUY>KJECHHUE UMYILECTBA.

B o0630pax cyneOHOM MpakTUKHA 1O JejiaM, CBSA3aHHBIM C HCTPEOOBAHHEM
KUIBIX TOMEIIEHUH OT J00pOCOBECTHBIX mOpuolOperareieh, Mo HUCKaM
rOCY/IapCTBEHHBIX OPTaHOB W OPTaHOB MECTHOTO CaMOYIPaBJICHHUS (YTBEPKICHBI
IIpesnauymom Bepxosrnoro Cyna Poccuiickoit @enepanmu 1 oktsa6psa 2014 roga u
25 nosa6ps 2015 rona) Ha3pBAIOTCA OOCTOSATENHCTBA, YAUTHIBACMBIC CYJaMU TPH
pELIEHUH BOMPOCa O MPU3HAHMM MPUOOpeTaTeNis TOOPOCOBECTHBIM, B TOM UHKCIIEC
Hanmunuue 3anucu B EI'PIT o mpaBe cOOCTBEHHOCTH OTUY KIATeNsl MMYIIIECTBA, ObLIa
JU TMPOSABJICHA TPAXIAHUHOM pa3yMHas OCMOTPUTEIBHOCTh TMPHU 3aKIIOUYEHUH
CHECIKH, KakKhue Mepbl NPUHUMAIACH WM JJis  BBISICHGHHMS TpaB JIMIIA,
OTUYXAAIOIIET0 3TO UMYIIECTBO, MPOU3BOJAWICA JIM MNPUOOPETATEIEM OCMOTP
KUJIOTO TOMEIICHUS 0 €ro NpUOOPETEHUs W O3HAKOMWICS JIMW OH CO BCEMU
MPABOYCTAHABIIMBAIOIIMMH  JOKYMCHTaMH, WHBIE (PakTel, 0O0YCIOBIICHHBIE
KOHKPETHBIMU  OOCTOATENIbCTBAMM  JieJla, B TOM YHUCJIE€ CBA3AHHBIMHU C
BO3ME3IHOCTHIO MPUOOPETEHU UMYIIIECTBA; PU 3TOM O0A3aHHOCTh JAOKA3bIBAHUS
HEeT00pPOCOBECTHOCTH MPUOOPETATENA BO3JIAraeTCs Ha UCTIIA.

Takum o0pazoMm, A0OPOCOBECTHBIM MPHOOpPETATEIEM MNPUMEHUTEIBHO K
HEJIBMXKMMOMY UMYIIECTBY B KoHTekcTe myHkTa | crarbu 302 'K Poccuiickoi
denepanuu B €ro KOHCTUTYLIMOHHO-TIPABOBOM CMBICIIE B TMPABOBOM CHUCTEME
Poccuiickoli ®enepauuu SABAACTCS MpUOOpETaTeNib HEABUKUMOTO HMYIIECTBA,

MPpaBO Ha KOTOPOE TIOJICKUT TOCYAAPCTBEHHONW PETUCTpPAllMM B TMOPSAKE,
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YCTaHOBJIEHHOM 33aKOHOM, €CJIM TOJIbKO M3 YCTAHOBJIEHHBIX CYAOM OOCTOSATEIBCTB
Jiela C OYEBHJHOCTBIO HE CIIEAYET, YTO 3TO JIMLO 3HAIO 00 OTCYTCTBUHU Y
OTUyXAaTesisl MpaBa paclopsKarbCcs JAHHBIM HMMYIIECTBOM WM, WMCXOJA W3
KOHKPETHBIX  OOCTOSTEIBCTB  Jiefla, HE TMPOABUIO JOJHKHOH  pa3yMHOM
OCTOPOYKHOCTH M OCMOTPHUTEIBHOCTH, TPH KOTOPBIX MOIJIO Y3HAaTh 00 OTCYTCTBUH
y OTuyXAaarens Takoro npasa. COOTBETCTBEHHO, YKA3aHHOE 3aKOHOMOJ0)KEHHUE B
YACTH, OTHOCSIICHCSA K MOHATHIO «JI00POCOBECTHBIN MPUOOPETATENDY», HE MOMKET
paccMaTpHUBaThCSA KaK HEMMPAaBOMEPHO OrPAHUYMBAIOLIEE MMPABA, TAPAHTUPOBAHHbBIE
Koncrurynueit Poccniickoit @eaeparum, B TOM yuciie ee craTbamu 8 (wacts 2), 19
(uactu 1 1 2), 34 (wacte 1), 35 (wactu 1 1 2) u 55 (wacts 3).

4. CornacHo nyHkTy 1 crateu 1151 I'K Poccuiickoii @enepanuu, B ciiydae
€CJIM OTCYTCTBYIOT HACIEAHUKHU KaK MO 3aKOHY, TaK W MO 3aBELIaHUIO0, T100 HUKTO
W3 HACJIEJHUKOB HE MMEET MPaBa HACJIEI0BATh WM BCE HACIEAHUKUA OTCTPAHEHBI
or HacienoBanus (cratbs 1117), nmb0 HUKTO W3 HACICIHUKOB HE TPHHSI
HaCJEeACTBA, TUO0 BCE HACIEAHUKM OTKA3aJuCh OT HACJIEACTBA U MPH 3TOM HUKTO
U3 HUX HE YyKasaj, YTO OTKAa3bIBAETCSA B TOJB3Yy APYroro HacleAHWKA (CTaThs
1158), umyniecTBO yMEPIIETo CUUTACTCS BHIMOPOUHBIM.,

Perynupys OTHOILIEHMS MO MOBOJY HACJIEAOBAHUSA BBIMOPOYHOIO MMYILIECTBA,
cratbga 1151 T'K Poccuiickoii denepaiiid yCTaHABAMBAET, YTO OHO MEPEXOAUT B
MOPAJIKE HACJIeI0OBaHUA MO 3aKOHY B coOCTBeHHOCTh Poccuiickoil denepanumy,
cyobekToB Poccuiickoli ®deaepaiin WiaM MYHHUIMOAIbHBIX 00pa30OBaHUM, B
COOCTBEHHOCTh TOPOJICKOTO HMJIM CEJIBCKOTO MOCENIEHHA, MYHULIMIIAIBbHOIO paiioHa
(B YacTH MEXCEJIEHHBIX TEPPUTOpHUii) OO TOPOACKOTO OKpyra MEpeXoauT
CJIEAYIOLIEE BBIMOPOYHOE MMYIIECTBO, HAXOAAIIEECSd Ha COOTBETCTBYIOLIEH
TEPPUTOPHHM: KHUIIOE MOMELIEHUE, 3EMENBHBIA YUYACTOK, a TAKXKE PACIOJIOKECHHbBIE
Ha HEM 3/1aHUA, COOPYKCHUA, UHbIE OOBEKTHI HEJABUKUMOIO UMYIIECTBA, J0JIA B
npaBe OOIIEH A0JE€BOW COOCTBEHHOCTM HA HUX;, €CJIM MEPEUYUCIECHHBIE OOBEKTHI
pacnonoxeHsl B ropoaax (enepanmpHoro 3Hadenus Mockse, Cankr-lletepOypre
unu CeBacTonosie, OHU NEPEXOAAT B COOCTBEHHOCTh TaKOTro cyObekTa Poccuiickoi
denepanuy; MpPU 3TOM HKWIOE MOMEIMICHUE BKIOYAETCA B COOTBETCTBYHOLIMI

)KHJ'IHH.IHI)Iﬁ (I)OHI[ COMAJIBHOIO HCIIOJIb30BAHHA, HHOC BLIMOPOYHOC HMYIICCTBO
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MEPEXOANT B TIOPSAIKE HACJIENOBAHWA TO 3aKOHY B COOCTBEHHOCTH Poccuiickoi
Oenepanm  (MyHKT 2), TOPSAAOK HACIACAOBAHHWS M yde€Ta BBEIMOPOYHOTO
UMYINECTBA, TIEPEXOASIICTO B TTOPSIAKE HACTEAOBAHMS TI0 3aKOHY B COOCTBEHHOCTH
Poccutickoit ®denepanmu, a Takke MOPSIAOK MEPEJayd €ro B COOCTBEHHOCTH
cyonektoB Poccmiickoit ®demepaiiun WM B COOCTBEHHOCTh MYHHUITUTIATBHBIX
o0pa3oBaHW OMPECTIAIOTCS 3aKOHOM (ITYHKT 3).

Kak mHacmemuukm  BHIMOPOYHOTO  HMMYIIECTBA  MyOJUYHO-TIPABOBBIC
oOpa3oBanua HaxenssoTes [ pakmanckum koaekcoMm Poccuiickort deneparmn
0COOBIM CTaTyCOM, OTJIMYAIOMIAMCS OT TIOJIOKCHHSI APYTHX HACICIHUKOB TIO
3aKOHY. TIOCKOJIBKY JUISi TPUOOPETCHHS] BBIMOPOYHOTO HMMYINECTBA TPUHSATHE
HacjieacTBa He TpeOyerca (ab3am Bropod myHkta 1 cratem 1152), Ha HEMX He
pPactpoCTPAHAIOTCA TIPaBWJIa O CPOKE MPUHATHS HacieacTtBa (cratesa 1154), a
TaKKe HOPMBI, TPEAYCMATPUBAIOIINE TPUHATHE HACIEACTBA MO WMCTCUCHUN
yCTaHOBJIGHHOTO cpoka (myHkTel 1 wm 3 crarem 1155); npm HacnemoBaHun
BEIMOPOYHOT'O MMYIIIECTBA OTKAa3 OT HACIEACTBA HE momyckaercsa (ab3ai BTOpoi
nyHkta 1 crarem 1157); mpu 3TOM CBHUAETENHCTBO O TMpaBe HA HACIEIACTBO B
OTHOMICHUH BRIMOPOYHOTO UMYIIIECTBA BRLAACTCS B 00IeM mopsaake (ad3ar TpeTuit
nyHkrta 1 crareu 1162).

B cuny Toro, 4to TWPWHATOE HACIEACTBO TPHU3HACTCS MPHHAMICKAIIAM
HACJCAHUKY CO JHS OTKPHITHSA HACIEICTBA HE3aBUCHMO OT BPEMEHH €T0
(bakTHUECKOTO TPHUHATHSA, a TAKXKE€ HE3aBHCHMO OT MOMEHTAa TOCYJIAapCTBEHHOM
pEeTHCTpaIliy TIpaBa HACJICHWKA HA HACJICACTBEHHOEC WMYIIECTBO, KOTJA TaKOe
MPaBO TOJUICKAT TOCYAApPCTBEHHO#N peructparmu (myHKT 4 crarem 1152 TK
Poccwutickoii @enepariim), BBIMOPOYHOE HMYIIECTBO MPU3HACTCS MPHUHAICKATITAM
myOUYHO-TIPAaBOBOMY  OOpAa30BaHWIO CO JHS OTKPBITHS HACJIEACTBA TPH
HaCTyIUIeHuH ykaszaHHbix B myHKkTe 1 ctateu 1151 I'K Poccutickoit ®deneparun
00CTOATENILCTB HE3aBUCUMO OT OCBEAOMJICHHOCTH 00 3TOM MyOJIMYHO-NMPABOBOTO
o0pa3oBaHWA W COBEPIICHUS WM JCHCTBHUI, HAMpPaBJICHHBIX HA YYET TaKOTo
UMYIIECTBA ¥ O()OPMIICHHE CBOETO TIPaBa.

4.1. IlpaBoBO€ peryaupoBaHHEe, B COOTBETCTBHUH C KOTOPHIM 3alllUTa IMpaB

JUIA, CUMTAOIIEro ce0fd COOCTBEHHMKOM HMYIIECTBA, BO3MOXHA MyTEM
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VAOBJICTBOPEHUS  BUHIMKAIMOHHOTO  WCKAa, €CIW JJid  H3TOr0  HUMEHOTCA
npeaycmotpernsie crathei 302 I'K Poccuiickoit Menepaiini OCHOBAHMS, TAIOIINAE
MpaBoO HCTPpeOOBATh MMYIIECTBO M Yy JA00POCOBECTHOrO MpHOOpeTaTess
(6e3B03ME3THOCTH MPUOOPETCHUS UMYIIIECTBA JOOPOCOBECTHBIM MPHUOOpETATEIIEM,
BHIOBITHE WMYINECTBA W3 BIIAJICHUA COOCTBEHHWKA TOMHMO €r0 BOJIM H Jp.),
OTBEYAET UEIAM OOeClneueHuss CTAaOWIBHOCTH TPAXKIAHCKOro o0opota U
HAIPaBJICHO B 1IEJIOM HAa YCTAaHOBJICHUE OajiaHca MPaB U 3aKOHHBIX HHTEPECOB BCEX
€ro YYaCTHUKOB.

[TpuBenennas mpaBoBas MO3UIUSA ObL1a chopmyaupoBaHa
Koncturynmonnsim Cynom Poccuiickoit ®@enepanmu B [loctanosnenun ot 21
anpens 2003 roga No 6-11 mpuMEHHUTENBHO K OTHOIICHUSAM C YYaCTUEM T'PaXKIaH U
IOPUIMYECKUX JIKIl. UTO KacaeTcs OTHOIICHUH MO MOBOAY UCTPEOOBAHUSA MKUIIBIX
MOMEIIEHUH U3 BJAJICHUS TPAXJAH MO UCKaM MyOJMYHO-TIPABOBBIX 00pAa30BaHUM,
B COOCTBEHHOCTh KOTOPBIX OHO paHEE MOCTYMWJIO KAaK BHIMOPOYHOE HUMYIIECTBO,
TO MMPUMEHUTEHHO K ATHM OTHOIICHUAM HEOOXOJAMMO YUWUTHIBATh WX CHEIU(DUKY,
OOYCJIOBJIEHHYIO TE€M, UYTO K MyOJWUYHO-TPABOBBIM OOpa30BaHUSAM, XOTS OHU U
BCTYMAIOT B TPAKIAHCKHE TMPABOOTHOIICHUS HA PaBHBIX HAuajax ¢ JIPYTHMHU
YYaCTHUKAMU TPAXKJIAHCKOTO 000pOTa, HOPMbI TPAXKIAHCKOTO 3aKOHOJATEIhCTBA,
OTHOCSIITHECSA K IOPUAMYCCKHAM JIMIIAM, MOTYT OBITh TMPUMEHUMBI, TOJBKO €CITH
WHOE HE BHITEKACT M3 3aKOHA WJIM OCOOCHHOCTEH MaHHBIX CYOBEKTOB (TIyHKT 2
crarbu 124 T'K Poccuiickoii ®eaeparun).

Korma ¢ wuckoMm 00 wuCTpeOOBAaHMM HEABHKMUMOIO MMYIIECTBA K
J0OPOCOBECTHOMY MPUOOPETATENIO, KOTOPbIA B YCTAHOBJICHHOM 3aKOHOM TMOPSIKE
yKa3aH KakK COOCTBEHHUK HMYIECTBA B EJMHOM TOCYJapCTBEHHOM peecTpe
HEJIBUXKUMOCTH, oOpalaeTcss nyOJUYHO-TTPaBOBOE OOpPA30BAaHUE, HE MOMKET HE
YUHTHIBATHCS CHEU(pUKA HWHTEPECOB, HOCHUTEIEM KOTOPBIX OHO SIBJISCTCA.
OcoOeHHOCTH el 3TOM KaTeropuu, MCXOoJd K3 HEOOXOAMMOCTH OOECICUCHUS
OajlaHCa KOHCTHUTYIMOHHO 3HAYUMbIX WHTEPECOB, MOTYT OOYCJIOBIMBATH HHOE
pacrpeneneHue  HeOMaronpusTHBIX  MOCASACTBUA  AJid  COOCTBEHHUKA H
J00POCOBECTHOTO TMpUoOpeTaTens, HEXeIn ycTraHoBiaeHHoe B crtathe 302 T'K

Poccuiickort  @®enepanin W TOATBEPKACHHOE B MPABOBBIX  MO3ULMAX
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Koncturymonnoro Cyna Poccuiickoin @enepaiiviu, COICPKAIUXCSI B TOM YUCIIE B
[Toctranosnenun ot 21 anpens 2003 roga Ne 6-11.

[Tepexoa BBIMOPOUHOIO UMYIIECTBA B COOCTBEHHOCTh My OIMYHO-IPABOBOTO
0o0pa30BaHUA  HE3aBUCUMO  OT  TOCYJAPCTBEHHON  perucrpauv  mpasa
COOCTBEHHOCTH W COBEPIICHUS MyOJUYHO-MPABOBLIM OOpPAa30BAHUEM KaKUX-JIHOO
JICHCTBUH, HAINpaBJICHHBIX HA TpuHATHE HacieacTtBa (myHkT 1 cratem 1151 T'K
Poccuiickoit Oenepanmn B HCTOJIKOBAaHWK NOCTaHOBJICHUA [lnenyma BepxoBHOro
Cyna Poccuiickoit @enepanuu ot 29 mas 2012 roga Ne 9 «O cyneOHoM npakTuke
Mo JejilaM O HaCJICIOBAaHWW»), HE OTMEHSET TPeOOBaHUS O TOCYMAPCTBEHHOW
peructpaiuu npasa coOCTBEeHHOCTH. COOCTBEHHUK HMMYIIECTBA, MO OOIIEMY
MpaBWITy, HEeCeT OpemMs COAEp KaHWs TPHHAICKAIIETO €My UMYIIECTBA (CTaThs
210 I'K Poccwutickoii @eaepanun), 4TO MPEAMOIATAET U PETUCTPAITUIO UM CBOETO
MpaBa, 3aKOHOJIATEJIbHOE 3aKPEIJICHUE HEOOXOJIMMOCTH KOTOPOM, KaK YKa3bIBaJl
Koncturymmonnsiit Cyn  Poccutickoit ®enepaiiin, SBASETCS MNPU3HAHUEM CO
CTOPOHbl ~ TOCyJapcTBa  NyOJIMYHO-MPABOBOTO  MHTEpECa B  YCTAHOBJICHUU
MPUHAJICKHOCTH HEJBHKAMOTO UMYIIECTBA KOHKPETHOMY JIMITY (TIOCTAHOBJICHUS
ot 26 mas 2011 roma Ne 10-I1, ot 24 mapta 2015 roga Ne 5-IT u ap.). besneiictue
XKe MyOJIMYHO-TIPABOBOr0 00pa30BaHMs KaK YUACTHUKA IPAXIAHCKOro 000poTa, HE
o(pOPMHUBIIIETO B pa3yMHBIHA CPOK MTPaBO COOCTBEHHOCTH, B ONIPEACIICHHON CTETICHH
CO3/1a€T MPEANOCHIJIKM K €ro yTpare, B TOM UYHCJE MOCPEJACTBOM BbIOBITHS
COOTBETCTBYIOIIIETO UMYILECTBA U3 BJIAJICHUS TAHHOTO MyOJWYHOTO COOCTBEHHUKA
B pE3YJIbTaTe MPOTUBOMPABHBIX JEHCTBUI TPETHUX JIULI.

[Ipu  perynupoBaHuUM  TPAKIAHCKO-MPABOBBIX  OTHOIICHUH  MEXKAY
COOCTBEHHMKOM  BBIMOPOYHOTO  HMMYIIECTBA M  €ro  J00OPOCOBECTHBIM
npuoOpeTareyieM CHpPaBeIJIMBBIM ObUIO OBl TIEPEIOKEHUE HEOJaronmpUATHBIX
MOCJHEACTBUA B BHJAEC YyTpaThl TaKOr0 MMYIIECTBA HA NyOJWUYHO-TIPABOBOE
00pa3oBaHuE, KOTOPOE MOIJIO W JIOJKHO OBLIO MPEANPUHUMATh MEPHI MO €ro
YCTAaHOBJICHHIO W Ha/IeXareMy OQOpPMJICHUIO CBOETO TMpaBa. B mpaBoBoM
JEMOKPAaTUUECKOM TOCYJapCTBE, KakoBbIM sBisierca Poccuiickas denepanus,
npeHeOpexKeHue TPEOOBAHUAMU PA3YMHOCTH U OCMOTPUTEIBHOCTH MPU KOHTPOJIC

HaJl BBIMOPOUHBIM HMYIIECTBOM CO CTOPOHBI COOCTBEHHUKA — MyOJIUYHO-
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MPaBOBOTO OOpa30BaHUSA B JIMIEC KOMIETCHTHBIX OPTaHOB HE JOHKHO BIMATH Ha
UMYIIECTBEHHBIC W HEWUMYINECCTBCHHBIC TIpaBa TpaXkJaH, B YaCTHOCTH
JN0OPOCOBECTHBIX MpUOOpETaTENEH HKUITBIX MOMEIICHHUM.

Mexnay Tem nyHkT 1 ctatbu 302 'K Poccuiickoi Deaepanun — Kak 1Mo CBoeMy
OyKBAJILHOMY CMBICITy, TaK M TI0 CMBICITy, TPHAaBacMOMY €My B CHCTEME
JICHCTBYIOIIETO TPABOBOTO PETYJMPOBAHUS TPABONPUMEHHUTEIEHONW TPAKTHKOM,
(bakTHUECKH  HE  YUMTHIBAET BO3MOXKHOCTh  HEHAJUICHKAIICTO  WCIIOTHCHUS
KOMIIETCHTHBIMHM OpPraHaMu IMyOJIMUYHO-ITPABOBOr0 00Pa30BaHUsA CBOUX OOSA3aHHOCTEH,
COBEPIIICHHUA OIMMOOK, a TaKKe HE OTBEUAIONICH KPUTCPHSIM pPa3yMHOCTH W
OCMOTPHTEIEHOCTH PEATM3aIliN UMH TIPABOMOUHWH 10 YCTAHOBJICHHIO BHIMOPOYHOTO
uMmyIecTea W O(OPMIICHWIO TipaBa Ha Hero. [IpUMEHWTENPHO K  KHWIIBIM
MOMEMICHUSM  3allliTa  WMYIICCTBEHHBIX ~ HWHTEPECOB  MyOIMYHO-TIPABOBOTO
o0pa3oBaHus 3a CUET YIIEMJICHHA HHTEPECOB AOOPOCOBECTHOrO MpHoOpeTaTens —
rpakIaHIHA, KOTOPBIN BO3ME3THO MPHOOPEIT COOTBETCTBYIOIIEE JKUIIOE TIOMEITICHUE, B
MoI00OHOM CHUTYalK HEAOMYCTHMA, TeM OOJiee YUUTBIBAsA, UTO TyOIMIHBIN UHTEPEC B
MPEIOCTABJICHAN JKWJIOTO TOMEITICHUSI 10 JOTOBOPY COITMAJIBHOTO HadMa JIiam,
HYXTAIONUMCS B YITyUIIICHAHN JKWJTAIIHBIX YCJIOBHAN, MOXKET OBITh YIOBJIETBOPEH 32
CUET WHOTO YKHAJIOTO TTOMEIIICHUS.

Takol monxona corjacyerca ¢ nosunmed Epponeiickoro Cyaa mo mpasam
YeJ0BeKa, MO MHEHHIO KOTOPOro, €ClM pedyb HAeT 00 oO0IeM HHTepece,
nyOJUYHBIM  BJIACTSAM  HAQJICKUT JIEHCTBOBATH CBOEBPEMEHHO, HAJUICKAITAM
o0pazoM W MaKCHMaJIbHO TIOCIIEOBATEIbHO, OIMMOKA WA  MPOCUETHI
rOCY/IapCTBEHHBIX OPTaHOB JOJDKHBI CITYKHUTh BBITOJIC 3aMHTEPECOBAHHBIX JIHII,
0COOEHHO TPW OTCYTCTBHUHM HWHBIX KOH(JIMKTYIONIMX WHTEPECOB, PHUCK JIO0O0#
OIMMOKH, TOMYIIEHHON TOCYAapCTBEHHBIM OPTaHOM, JOJDKHO HECTH TOCYAApCTBO,
U OmHMOKM HE JOJDKHBI YCTPAHITHCS 3a CUYET 3aWHTEPECOBAHHOTO JIUIA
(mocranosnenus ot 5 suBapsa 2000 roma mo neny «beienep (Beyeler) mpotus
Uramum» wu ot 6 aexabps 2011 roma mo aeny «l nmamermeBa mpoTuB Poccum»).
JlarHas mo3unysa OblIa TIOJIOKEHA B OCHOBY paszpemienns Esponetickum CyoM 1o
mpaBaM dYeJIOBEKa JIeJ, CBA3aHHBIX C HWCTPEOOBAaHWEM Yy TPAXKIAAH >KHIIBIX

MOMEIIEHUH, TOCTYNUBIIUX B COOCTBEHHOCTh MYyOJIMUHO-TIPABOBBIX O0Opa3oBaHUM
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KaK BEIMOPOYHOE MMYIIECTBO (TIocTaHoBeHNs OT 13 centsopsa 2016 roma mo aemy
«Kupumnosa npotus Poccum», ot 17 HoaAOpsa 2016 roma mo aeny «AJieHueBa
npotuB Poccum» u ot 2 mas 2017 rona mo neny «Knmumenko npotus Poccumy).

42. C XWIbIM TMOMEIICHUEM, HUCTPEOYEMbIM €ro COOCTBCHHUKOM W3
BJIAQJICHUS TPAXKJIAHWHA, CBA3AHbI HE TOJIbKO KOHCTUTYLIMOHHO 3HAYHUMBbIC
UMYIIECTBCHHBIE  MHTEPEChl  ATOT0  TFpPaXJaHWHA Kak  JA0OPOCOBECTHOIO
npuodOpeTraresyiai, HO U KOHCTUTYLMOHHBIE TapaHTUM peaju3allii UM [paBa Ha
xunuiile, 3akpemieHHble cratbeit 40 Koncruryuuun Poccutickoit @enepauun. Te
K€ TapaHTUU TPEIOCTABIAIOTCS CpakaaHaM, UCTPEOYIOIIMM BBIOBIBIIIME W3 MX
BJIQJICHUS KWJIbIC TMOMEIICHHUS B LIEJAX 3AlUThl CBOMX WU YJICHOB CBOEH CEeMbHU
UMYIIECTBECHHBIX U HEUMYIIIECTBEHHBIX HHTEPECOB.

HNutepec ke mnyOMUUHO-IPABOBOrO 0Opa3oBaHWs, KOTOpPOe HCTpedyeT
BBIMOPOUHOE KHUJIO€ MOMEIICHUE C ILEJIbI0 BKIIOUCHHS €r0 B COOTBETCTBYIOIIUH
(rOCYyTapCTBEHHBIM WM MYHHUITUTAIBHBINA) SKAJIMIMHBIA  (POHI COIUATIBHOTO
ucnonib3oBanuss (myHkt 2 crateu 1151 T'K Poccwmiickoit ®deneparuu) ms
MOCJEAYIOMIErO MPETOCTABJICHHUS MO MPEIyCMOTPEHHBIM 3aKOHOM OCHOBAHUSM,
HaMpuMep MO JOTOBOPY COLMAJIBHOTO HailiMa B MOPSAJKE OUEpPENH, JUILY, KOTOPOe
Ha MOMEHT WCTPEOOBAaHUSA JKHAJOTO TOMEIICHUS HE MEePCOHU(PUITUPOBAHO,
CYILIECTBEHHO OTJIMYAETCS OT MHTEPECAa KOHKPETHOTO COOCTBEHHMKA-TPAXXIAHUHA,
KOTOPBIA UCTPEeOYET BHIOBIBILIEE U3 €r0 BIAJICHUS )KUJIOE MTOMEILICHHE: B JIeNax, e
OTCYTCTBYET KOHKPETHOE JIMIO, Ui peaju3alui MNOTPEOHOCTH B IKUJIUIIE
KOTOPOTO UCTPEOYETCA JKUIIOE MOMEIICHUE, UMEHHO 3TOT — MyOJUYHBIN — HHTEPEC
MPOTUBOMOCTABJIACTCS  YACTHBIM  UMYIIECTBEHHBIM W HEUMYIIECTBEHHbBIM
HWHTEpECaM KOHKPETHOT'O 100POCOBECTHOTO MPUOOPETATENIS )KIIJIOTO MOMEIIICHHUS.

Ha ykazanHoe paznuune oOpaiai BuuManue Esponeiickuit Cya no npasam
YEJIOBEKA, MOJAraroliuid, YTO TPU MUCTPEOOBAHUM HMYIIECTBA MNYOJIUUYHBIM
cobcTtBeHHHKOM B mopsiake myHkTa 1 crareu 302 I'K Poccuiickoit ®eneparum HeT
CBA3QHHOTO C KOHKPETHBIM HUJIbIM MOMEIIEHUEM YaCTHOTO MHTEpeca, KOTOPbIN
ObL1 ObI MOJT YTPO30ii; MOAPAa3yMEBAEMbIE BBITOJONPUOOPETATENN, HAXOAAIIUECS B
ouepeIv Ha MOJyYEHUE KUJIOTO MOMEIEHHS M0 JOTOBOPY COLIMAJIBHOTO HaiMa, HE

A0CTAaTOYHO MHAWBUAYAJIU3UPOBAHLI, qTOOBI UX HHTCPCChI IPOTUBOIIOCTABJIAJIMCH
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HHTEpecaM mpuodOpeTaTens, B JIOOOM Cllydae HH OJAWH T'PaXJaHUH W3 YHCIIA JIMII,
COCTOSIBIIIUX B OUEPEIU, HE MOT MMETh TOW K€ CBSA3M C KOHKPETHBIM >KUJIBIM
MOMEIIEHUEM, YTO M TNpuoOpeTareib, W €IBa JIM HUMEJ OCOObIA HHTEpeC,
CBA3AaHHBIA C JIAHHBIM JKUJIbIM TMOMEIICHUEM, MO CPABHCHHUIO C AHAJIIOTUYHBIM
WHTEpPECOM TproOperarensa (mocraHosjaeHue oT 6 mexadbps 2011 roma mo pemy
«['manmprmieBa nmpotus Poccumny).

4.3. IlpuzHanue W 3ammTa paBHBIM 00pa3oM Bcex (OpPM COOCTBEHHOCTH
(craths 8, acts 2, Koncrurynmm Poccuntickoit denepartii) He UCKITIOUAET Pa3Tuanid
B TIPABOBOM PEXXMME YaCTHOM M MyOJIMUHON COOCTBEHHOCTH, 00YCIIOBJIICHHBIX B TOM
Yucja€ OCOOCHHOCTSAMM OCYIIECTBJICHHS M 3alllUThl MpaB HAa OOBEKTHI,
HaXOJSIIMECs B YACTHOH WM MyOJUYHON COOCTBEHHOCTH: €CIW JUIsl TPAXKIAH U
IOPUIMYECKUX JIMIl JEHCTBYET NPUHIMUI ABTOHOMHOTO YCMOTPEHUA CaMoOro
nmpaBoo0JiaaTesid, JiUillb Obl TAKOBOE HE HAPYIIAJIO MPAB M 3aKOHHBIX MWHTEPECOB
JpYTUX JiAL, TO [ TyOnuMYHOro  COOCTBEHHHMKA MOTYT  JCHCTBOBATH
COOTBETCTBYIOIINE OTPAHUUCHHS, KOTOPHIC BHITEKAIOT U3 CIEITU(UKH €rO MPAaBOBOTO
cTaryca, MPOSBJIAIONICHCS B TOM UHCJIE€ MPU €ro ydyacTUU B TPAKIAHCKUX
MPABOOTHOIICHUAX, W NPEANOJAralT OCYIICCTBICHUE BO3JIOKEHHBIX HA HETO
MOJITHOMOUMH B KOHCTHUTYIHMOHHO YycTaHoBiaeHHBIX 1ensax (Ilocranosienue
Koncrurynmonnoro Cyna Poccuiickoit @enepammu ot 30 utons 2006 roma Ne 8-11).

CootBercTBeHHO, Y(DdeKkTHBHON rapanTuei codmoaeHus 0ajgaHca YaCTHRIX
U TOyOJIMUHBIX MHTEPECOB TNPU Pa3pelICHWHd CIOPOB O 3aluTe NpaBa
COOCTBEHHOCTH MO MCKaM MyOJMYHO-MIPABOBBIX OOpa30BaHMM K rpaxkJaaHaMm WU
IOPUIMUECKUM  JIMI[AM  MOXET  CUUTAThCs  TOJBKO  pa3BUTas  CUCTEMA
3aKOHOAATENIbCTBA € YETKMMH MW SICHBIMA HOPMaMH, KOTOPbI€ MOTJU Obl
paccMaTpuBaTbCAd KakK JEHCTBEHHBIM MEXAHU3M TIPAXKIAHCKO-TIPABOBOM OXPaHbI
MHTEPECOB YACTHBIX COOCTBEHHUKOB M JOOPOCOBECTHBIX MpuoOpeTaTesicl ot
BO3MOYKHOI'O TPOM3BOJIA M 3JI0YMOTPeOaeHUN MyOJInYHONM BJIACTH B OTHOIICHUSX,
CBA3aHHBIX C MTPAaBaMU HA HEJBHXKMMOE UMYIIECTBO. MeEXay TeM B ACHCTBYIOIIEM
MPaBOBOM pEryJupOBaHUA OTCYTCTBYIOT CHIEHUATIbHbBIC HOPMBI,
KOHKPETH3HUPYIOIIME  YCJOBHS  HUCTPEOOBAHUS  JKWJIBIX  TMOMEIIEHUH  OT

TOOPOCOBECTHHIX TpHOOpeTareneii, yka3aHHbIX B EJWHOM TrocyJaapCTBEHHOM
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peecTpe HEABMKMMOCTH B KAaue€CTBE COOCTBEHHHMKOB 3THX JKHIJIBIX MOMEIICHUN B
YCTAHOBJICHHOM 3aKOHOM MOPAJKE, MO UCKaM MyOJIMYHO-MPABOBBIX 00pa30BaHUM,
YTO MPEAONPEACIIAET pa3pelieHne opraHaMu Cya1eOHO# BIAaCTH COOTBETCTBYIOIIUX
CIIOpoB Ha ocHoBaHmM nonokeHui ctatbu 302 'K Poccuiickoit ®eaeparium.

Cynpl, crnenayd NOpEeANUACAHUAM T'PaXIAHCKOTO 3aKOHOJATEIbCTBA, HE
paccMaTpyBalOT B KAueCTBE Pa3PEIINTEIBHOTO BOJICU3bIABJICHHUS IyOIUIHO-
MPaBOBOTO 00pa30BaHMs, HAMPABJICHHOTO HA BHIOBITHE HEJBHXHUMOTO MMYIIECTBA
W3 BJAJCHUSA MYyOJWYHOTO COOCTBEHHMKA, aKT TOCYJAPCTBEHHOW PETrHCTpaIliu
MpaBa Ha 3TO HMYIIECTBO, XOTA HMEHHO [JaHHBIM aKTOM IIOATBEP)KAACTCA
3aKOHHOCTb  CJHEJIKW,  COBEPIICHHOM  W3HA4YajJbHO  HEYNPABOMOYECHHBIM
OTUY>KJIAaTeNIeM HEABMKMMOTO HMMYIIECTBA C TPETHUM JIMIIOM, KaK OCHOBAaHHA
pPETHCTpaIH €T0 B KAUeCTBE COOCTBEHHMKA 3TOT0 UMYIIECTBA M, COOTBETCTBEHHO,
3aKOHHOCTh CJHEJIOK KaXXJI0T0 TOCHEAYIOMIETO OTUYXKIAaTelsd ¢ KOHEYHBIM
JT0OPOCOBECTHHIM nproOpeTarenem. IIpaBonoaTBep K AAOIIICE 3HAYCHHE
rOCy/IapCTBCHHOW pPErucTpaliid MpaB Ha OOBEKTHl HEABMIKUMOCTH U €€
3HAYUMOCTh KaK rapaHTHH MPaBOBOM OMPEACIICHHOCTH B 000POTE HEABMKUMOCTH,
MO3BOJIAIONIEH €ro yd4JaCTHHUKAM COH3MEPSTh COOCTBEHHOE TMOBEJACHHE U
MPSABUICTh ITOCIACACTBHAS TAaKOBOTO B YCJIOBHSAX HEH3MEHHOCTH O(HIIHAIBHO
MPU3HAHHOTO  CTaTyca IpaBooOjiajaresied, HEOJHOKPATHO  IMOJYEPKHBAI
Koncturymmonnsiii Cyn Poccuiickoit deneparuu (moctaHoBiieHuss oT 14 wmas
2012 roma Ne 11-I1, ot 4 wrons 2015 roma Ne 13-ITu ap.).

I'ocynapcTBO B nHlle YIOJHOMOUYEHHBIX 3aKOHOM OPraHOB M JOKHOCTHBIX
JIMI, JACHCTBYIOIIUX TPH  OCYIIECTBICHUM TPOLEAYPHl TOCYAAPCTBEHHOM
peryucTpaly mpaB Ha HEJABMKUMOE UMYIIIECTBO HA OCHOBE MPHHITUIIOB MPOBEPKH
3aKOHHOCTH OCHOBaHMM  perucTpanuu, MNyOJIMYHOCTH W JOCTOBEPHOCTH
rOCyIapCTBEHHOTO peecTtpa (ab3am BTOpoi myHKTa | cratbm 8' T'K Poccuiickoit
denepanun), MOATBEPKIAET TEM CaMbIM 3aKOHHOCTH COBEPIIICHHUS CACIKH TI0
OTUYKJICHUIO 00BbeKTa HEABHXKMMOCTH. IIpoBepka ke COONMIOACHHMS 3aKOHA TPH
COBEPIIICHUH MPEAIMICCTBYIOIINX CACIOK C HEABMXKUMBIM HMMYIIIECTBOM CO
CTOPOHBI TIPHUOOpPETATENId ATOTO0 UMYIIECTBA — B OTJIMUHUE OT rOCyJdapcTBa B JIUIIE

OpraHa, OCYIIECCTBJISAIONIETO0 TOCYJApPCTBEHHYKD  PETUCTPALMID  TMpaB  Ha
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HEJIBUXKMMOE MUMYIIECTBO U CJICJIOK ¢ HUM, — 3a4aCTyHO CYIIECTBEHHO 3aTPyJHEHA
WM HEBO3MOKHA. Tem Oosiee B HEPABHBIX YCIOBUAX HAXOAATCS MyOJIUMYHO-
MpaBoBO€ 00Opa30BaHHWE KaK COOCTBEHHMK J>KMJIOTO TOMEIIECHHUA, SBIIAIOIIETOCA
BHIMOPOUHBIM  UMYIIECTBOM, W €ro  J00pOCOBECTHbIH  MpHOOpETATENb,
BO3MOYKHOCTH KOTOPBIX IO BBISBIICHHIO MPOTUBOMPABHBIX ACHCTBUH, MPUBEAIINX
K TOMY, YTO JKHAJIO€ MOMENIEHUE BHIOBIBAET U3 BJAJCHUS COOCTBEHHUKA MOMHUMO
€ro BOJIU, JAJIEKO HE OJMHAKOBHI.

Eporneiickuii Cya mo mpaBaM 4eJIOBEKAa MOPSIMO YKa3blBaJl HA TO, 4YTO
UCTPEOOBAHUE KUJIOTO MOMEIICHHUS MO0 MCKY NMyOJMYHO-MPAaBOBOTO 0Opa3oBaHUs
MPU yCJIOBUM HEOJAHOKPATHON MPOBEPKA CAMUMH OpPraHaMu MyOJMYHOM BJIACTH B
X0/I¢ AAMUHUCTPATUBHBIX MPOLEAYP PETUCTPAIMUM MPaB HA HEABUKUMOCTH
MPABOYCTAHABJIUBAIOIIUX JAOKYMEHTOB W CJEJIOK, 3aKJIIOYEHHBIX B OTHOIICHUU
COOTBETCTBYIOIIETO OOBEKTA, BJICUET HEMPOMOPLUOHAJIBLHOE BMEIIATEIBCTBO B
OCYIIECTBJICHUE MpaBa COOCTBEHHOCTH HA JKWJIUIIE, €CJIM OpraHbl MyOJUUYHON
BJIACTA W3HAYAJIbHO 3HAJIM O CTATyCE JKWJOTO MOMEMIEHUS KaK BbIMOPOYHOTO
MMYIIECTBA, HO HE MPEANPUHSIN CBOCBPEMEHHBIX MEP IS MOJYUYSHUS MPABOBOTO
TUTYJIAa ¥ 3aIATHl CBOWX TIPaB Ha Hero (mocranosierue ot 13 centsadps 2016 rona
no neny «Kupwnmosa mpotuB Poccum»), TpW HaJU4YUH [MTAPOKOTO TEPEUHS
KOHTPOJIbHO-PA3PEIINTENIbHBIX OPraHoB M OOJBIIOTO YKCJIA COBEPIICHHBIX
PETUCTPALIMOHHBIX JESHCTBUM C OOBEKTOM HEABMXXMMOCTH HHKAKOW CTOPOHHMM
MOKYMAaTeb KBAPTUPbl HE AOJKEH OpaTh Ha ce0sl PUCK JIMIIICHUA MPaBa BJIAJICHUSA
B CBSI3U C HEJIOCTATKAMU, KOTOPbIC JOJIKHBI ObLTA ObITh YCTPAHEHBI MOCPEACTBOM
CIEHUAIIBHO pa3pa0OTaHHBIX MPOILEAYP CAMHUM TOCYJIApCTBOM, MPUYEM AJISl 3THUX
Hejaed HE MMEKOT 3HAUYEHUA Pas3jiduud MEXAYy TOCYJapCTBEHHBIMH OpraHamu
BJIACTH, MPUHABIIMMHU YYacTHE B COBEPIICHUM OTICIbHBIX PETUCTPALIMOHHBIX
JEUCTBHM B OTHOIICHWH HEIBHXKMMOCTH, IO WX HEPApXUM M KOMIETCHIIUU
(mocranosienue ot 6 nexadbpst 2011 roma mo neny «I magprmesa nmpotus Poccumy).

HeobOxogumocTs obecrieuennss peambHOr0 # - A(D()EKTHBHOTO  ICHCTBHUSA
WHCTUTYTA rOCYJAPCTBEHHON PErMCcTpaliii Ha OCHOBE MPUHIIMIOB, IEPEUNCIICHHBIX B
abzarie BTOpOM MyHKTa 1 cTaThu 8' TK Poccuiickoii Oenepanui, HE MOXKET HE

MPUHUMATHCA BO BHUMAHKME NIPHU UCTOJIKOBAHUU HOPM 00 UCTPEOOBAHMM UMYIIIECTBA
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U3 YYKOTO HE3aKOHHOTO BJIQJICHWA, YTO JOJDKHO MPEANoiaraTh OCOObIE YCIOBUA
(orpaHWueHHs) BUHAWKAIAM  HEIBIKUMOTO  HWMYINECTBA, TMEPEIICIETO B
COOCTBEHHOCTh MyOJWYHO-TIPABOBOTO O0pa30BaHMSA B TOPSAKE HACIEAOBAHWA TIO
3aKOHY KaK BBIMOPOYHOE, MO UCKY MyOJUYHOrO COOCTBEHHHUKA, CChLIAIOIIETOCS Ha
TO, 4YTO JAHHOE€ MMYIIECTBO BHIOBLJIO M3 €ro BIAJACHHUS TOMHUMO €ro BOJIM.
COOTBETCTBEHHO, BO3MOKHOCTh MCTPEOOBAHMS KUJIOTO MOMEIIEHUS, SBJSBLIETOCS
BHIMOPOUHBIM HMYIIIECTBOM, HE AOHKHA MPEIOCTABIIATHCA MyOIMUHO-MPABOBOMY
00pa30BaHUIO0 — COOCTBEHHUKY JIAHHOTO MMYIIECTBA HA TEX XK€ YCJIOBUAX, UTO U
rpaxaaHaMm W ropuanueckuM juiaMm. [Ipu pasperieHun COOTBETCTBYIOIIMX CIIOPOB
CYIIECTBEHHOE 3HAUYCHWE CIIEAyeT TMpHUAaBaTh Kak (haKkTy TOCYTapCTBEHHOW
pPErMCTpaliMKi MpaBa COOCTBEHHOCTH HA JIAHHOE KUJIO€ MOMEIIECHUE 3a JIMIOM, HE
HUMEBIIAM TIPaBa €r0 OTUYK/IaTh, TAK U OICHKE NSHCTBHIA (Oe3MeHCTBIS ) Ty OIIMIHOTO
COOCTBEHHMKAa B JIMIIC YNOJHOMOYEHHBIX OPraHoB, Ha KOTOPBIC BO3JI0KEHA
KOMTICTEHITUS 10 O(OPMIICHHIO BBIMOPOYHOTO WMYINECTBA W PACTIOPSDKEHHIO WM.
[Ipu sTomM neiictBus (Oe3aeiicTBre) MyONMMUYHOTO COOCTBEHHMKA TOAJIE)KAT OLICHKE
MPU OMNPEJEICHUN TOTO, BHIOBUIO CIOPHOE KWJIOE MOMEIIEHUE W3 €ro BJIaJICHUA
(baKTHUYECKH TTOMHMMO €TI0 BOJIM MJTH TI0 €ro BoJie. MIHOe 03Hadaimo OB HempaBOMEPHOE
OTPAaHUUYEHUE U YMAJIEHUE MpaBa JOOPOCOBECTHBIX MPUOOPETATENCH U TEM CaMbIM —
HApyIICHUE KOHCTUTYLIMOHHBIX TapaHTUl TpaBa COOCTBEHHOCTHM M TMpaBa Ha
KUTULIE.

Kpome Toro, s DOCTHKEHMS CNPaBEAJIMBOTO OajlaHCa MHTEPECOB CTOPOH
COOTBETCTBYIOIIMX MPABOOTHOIICHUH HEOOXOAMMO UMETh B BHUIY, UTO
BHIMOPOUHOE MMYIIECTBO TMOCTYMAeT B COOCTBEHHOCTh MyOJIMYHO-IPABOBOTO
0o0pa3oBaHuA HE B peE3yJbTaTe KaKUX-TMOO €ro AeHCTBHIl Kak ydacTHHKA
IPaXXJIAaHCKOro 000pOTa, KOTOPBIM CO3AA€T MMYILECTBO WM MPUOOPETAET €ro Ha
OCHOBAHUU CJIEIKH, a MPU HACTYIJICHUHM YKA3aHHBIX B 3aKOHE OOCTOSATENLCTB, T.€.
HE3aBUCMMO OT JACHCTBUHA WJIM HaAMEPEHUM caMoro MmyOJIHYHO-TIPaBOBOTO
00pa30BaHUA, U YTO MOJUTUKO-MPABOBBIM MOTHUBOM ISl YCTAHOBJIEHUS TaKOTO
PEryJUpPOBAHUS BBICTYMAET CTPEMJIEHHWE TOCyAapcTBa U30€KaTh MOSBICHUA
0ecxo3sitHoro umyiiecTsa. [1o3ToMy 0Tka3 B UCTPEOOBAHUU KUJIOTO MOMEIICHUS

OT IPAKJAHWHA, KOTOPBIH BO3ME3IHO NPHOOPEI 3TO JKUJIO€ MOMELIEHUE, MO UCKY
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myOJIMYHO-ITPABOBOTO0 00pPa30BaHUSI HE MOXKET ObITh MPU3HAH HECOBMECTUMBIM C
KOHCTUTYLIMOHHBIM MPUHIIUIIOM CITPABEIJTUBOCTH.

Hcxons U3 M3NI0KEHHOTO W PYKOBOJCTBYSACH ctaTbamu 71, 72, 74, 75, 78,
79, 87 u 100 denepanbHOro KOHCTUTYLHMOHHOTO 3akoHa «O KOHCTUTYIIMOHHOM

Cyne Poccuiickoit ®enepanuny, Koncrurymonnsiii Cya Poccuiickoit @eneparuu

HOCTAHOBHI.

1. Ilpuznates nmonoxxkenue nyHkra 1 craten 302 I'K Poccutickoit denepanyu
cootBercTBYIOIMM KonctuTynmu Poccuniickoit denepanmu B TOM Mepe, B KaKOH
UM TIPEeAYCMaTPUBAETCA MPaBO COOCTBEHHMKA UCTPEOOBATh MPUHAJJICKAIICE EMY
HMMYIIECTBO OT A0OPOCOBECTHOTO MPUOOPETATENS B Cydae, KOrAa 3TO UMYIIECTBO
BBIOBLIIO U3 BJIaJICHUSI COOCTBEHHHKA MOMHUMO €0 BOJIU.

2. Ilpuznats monoxkenue nyHkra 1 craten 302 I'K Poccutickoit denepanyu
He cootBeTcTBytomMM KoHctutyiuu Poccumiickoit ®denepanyu, ee craThsiMm 8
(uactb 2), 19 (wactu 1 u 2), 35 (wactu 1 u 2) u 55 (wactp 3), B TO# Mepe, B Kakoi
OHO JOMYCKaeT MCTPEOOBAHME KAK M3 YY)KOTO0 HE3AKOHHOTO BIAACHUSA MKUJIOTO
MOMEIIEHHUS, SABJIABIIETOCS BHIMOPOUHBIM MUMYILIECTBOM, OT €ro J0OPOCOBECTHOIO
npuoOpeTaresia, KOTOPbIH MPU BO3ME3JHOM MPUOOPETCHUM HTOTO KUJIOTO
MOMEIIECHUST TIoJlarajcid Ha JaHHblie EJQWHOTO ToOCyIapCTBEHHOIO peecTpa
HEJIBUXKMMOCTH M B YCTAHOBJICHHOM 3aKOHOM TMOPSJKE 3aperucTpupoBaj MPaBo
COOCTBEHHOCTM Ha HEro, MO HCKY COOTBETCTBYIOIIECTO MyOJIMYHO-MPABOBOTO
o0pa3oBaHuA B cllyyae, KOrja AaHHOE IyOJIMYHO-TIPaBOBOE OOpa3oBaHUE HE
OPEANPUHATIO — B COOTBETCTBUM C  TPEOOBAHMUAMHU  PA3yMHOCTH U
OCMOTPUTEJIBHOCTH TPU  KOHTPOJIC HAA BHIMOPOUHBIM  HUMYIIECTBOM  —
CBOCBPEMEHHBIX MEpP IO €r0 YCTAHOBJICHUIO W HamIekareMy O(OPMIICHUIO
CBOEr0 MpaBa COOCTBEHHOCTU HA 3TO UMYIIECTRO.

3. llpaBompuMEHHTENbHBIE PEIICHUA N0 Jeny rpaxaanuHa J[yOGosna
Anekcanapa HukonaeBuua, BelHECEHHbIE HA OCHOBaHUU NyHKTa 1 ctarteu 302 ['K
Poccuiickoit ®enepaumn B TOW Mepe, B KAKOH OH TMPU3HAH HACTOSIIUM
[ToctanosnenneM He coorBercTBYIOMMM KoHcTuTynmu Poccuiickoi denepanmn,

MMOJICIKAT ICPECMOTPY B YCTAHOBJICHHOM ITOPAIKE.
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4. Hacrosmee [locTaHOBJIEHHE OKOHYATENBHO, HE TIOUIEXKHUT 00XKAIIOBAHUIO,
BCTYIIAET B CWJIY HEMEMJICHHO IIOCIE€  NPOBO3MVIAIICHUSA,  JEHCTBYET
HEMOCPEJACTBEHHO W HE TpeOyeT MNOATBEPKICHHUS JAPYTUMMH OpraHamMu |
JOJKHOCTHBIMH JIML[AMH.

5. Hacrosmee  llocTaHOBIEHHE  MOMICKHT  HE3AMEIIUTEIBHOMY
onyOnukoBanuto B «Poccuiickoil razere», «CoOpaHMM 3aKOHOJATEIbCTBA
Poccutickoit ®denepanmm»y u Ha «OQUITHATBPHOM WHTEPHET-TIOPTAJIC TPABOBOM
uHdopmarmy (www.pravo.gov.ru). lloctanoBaeHue JOMHKHO OBITH OMYOIMKOBAHO

takxke B «BectHuke Konctutynuonnoro Cyna Poccuiickoii @enepaimmy.

Koncturymonnsiii Cyj
Poccuiickoit ®eneparuum

Ne 16-11




