NmeHem
Poccunckon enepauymn

ITOCTAHOBAEHMHJWE
KOHCTUTYLUMOHHOTO CYJA POCCUMCKOM ®EJEPALNU

Mo JAedy O pa3peleHuu BOMPOCAa O BO3MOKHOCTHM MCIIOJHCHUS B
cootBercTBAM ¢ KoHcTuTynmei Poccuiickoin deaepannnu NOCTaHOBJICHUA
EBponeiickoro Cyna mo mpaam udenoBeka ot 31 wutons 2014 roma mo
neny «OAO «Hedranas komnanus «FOKOCy npotuB Poccuny» B ¢Bs3H ¢
3anpocoM MunucTepceTBa roctuiinm Poccuiickoit eaepanmu

ropoa Cankr-lleTepOypr 19 auBaps 2017 rona

Koncturymmonnsiit Cyn Poccuiickoit @enepanuu B coctase [Ipeacenarens
B.1.3oppkuna, cyaeii  K.B.Apanosckoro, A.M.boinoa, H.C.bonnmaps,
I' AT'amxuesa, KO.M./lanmnosa, JI.M.Xapkosoii, C.M Kazannena, C.J/[.Kus3ena,
A.H Kokotona, JI.O.KpacaBuukoBoi, C.I1.MaBpuHa, H.B.MenbsaNKOBA,
10 .JI.Pynkuna, O.C. Xoxpsakooi, B.I".fIpocnasiiesa,

C ydacTHeM npeacTraButened MuHHCTEpCTBA FOCTHIMM  POCCHHACKOM
denepanyu kKak cTopoHbl, oopatusiieiica B Konctutynunonnsiit Cyn Poccutickoi
Oenepanun ¢ 3anpocoM, — [.OMarmomkuna, [LIO.Ynarypramesa wu
M.A MeabHHUKOBOH,

pykoBoACTBYsACh crtathedd 125 Konctutynmm Poccuiickoit ®eneparuu,
MMyHKTOM 3% yactu MEPBOM, YaCTSIMU TPEThEH M YETBEPTOM CcTaThu 3, CTAThsIMH 36,
74, 104'-104" denepanbHOro KOHCTHTYLHOHHOTO 3aK0HA «O KOHCTHTYLHOHHOM

Cyne Poccuiickoit @enepanumy,



paccMOTpenl B OTKPHITOM 3aC€JaHuM JIeJI0 O Pa3pelieHuHd BOmpoca O
BO3MO)KHOCTH MCIIOJTHEHUSI B COOTBeTCTBMM ¢ Konctutymmen Poccuiickoi
®denepanuu nocrtanosiaeHus Esponeiickoro Cyaa no npasam uenoBeka ot 31 utons
2014 roga mo neny «OAO «Hedrsaras kommaans « FOKOCy» npotus Poccrmy.

[ToBoOM K paccMOTpPEHHUIO Aejia ABWJCA 3anpoc MHUHHCTEPCTBA KOCTUIMU
Poccutickoii  ®enepaniun. OcHOBaHMEM K PACCMOTPEHHMIO Jella  SABHJIAChH
OOHAPYKUBIIAACSA HEOMPEACTICHHOCTh B BOMPOCE O BO3MOXKHOCTH WCIOJHEHHS B
coorBerctBur ¢ KoHctutyumen Poccuiickoin @enepanuyn MNOCTaHOBJICHUA
EBponetickoro Cyna no npasam uenioBeka ot 31 urons 2014 roxa no aeny «OAO
«Hedranas kommanms «KFOKOC» nmpoTtus Poccumny.

3acnymaB cooOineHue cyapu-aokiaamgunka JI.M.JKapkoBo#t, o00bACHEHUS
MPEACTABUTEIIS MuHuctepcTBa FOCTULINHA Poccuiickon denepannu
['.O.MarttonikvHa, BBICTYIJIEHUA TMPUIJIAICHHBIX B 3aceJaHUE MOJHOMOYHOTO
npenacrasutens IIpesnnenta Poccutickoit ®eaepanun B8 Koncrurymmmonnom Cyne
Poccuiickoit ®@enepanuun M.B.Kportosa, nmomHomouHoro npexacrasutens Cosera
Oenepanmu B Koncrurymmmonnom Cyne Poccuiickort ®eaepanun A.A Knuiaca,
nojHoMo4yHoro mnpenacrtasutens IlpasutensctBa Poccuiickoin denepanum B
Koncturymmmonnom  Cyne  Poccuiickoit  ®enepaumn  M.IO.Bapiuesckoro,
MOJTHOMOYHOIO  mpeactaButens  ['eHepanbHOrO  mpokypopa  Poccuiickoi
Oenepanmn B KoHCTHUTYIIMOHHOM Cyne  Poccuiickoii Oenepanynu
T.A.BacunpeBoii, oOrjameHHbBIE B  3aC€JaHWM NHUCHBMEHHBIC  3aMedaHUs
npuriameHHoro B 3acemanue  aasokara Jx.IlTapmuepa (J.P.Gardner),
npeacrasisapiiero  uHTEpechl  OAO  «Hedranas xommanms «HOKOC» B
EBpomnetickom CyJie 1o rnpaBam 4eJIOBEKa, a TAKKE BbICTYILJICHUA MPEACTABUTEIICH:
ot Cosera nipu [Ipe3unente Poccutickoit @enepaiivy no pa3BUTHIO TPAXKIAHCKOTO
obmectBa M TmpaBaMm 4yenoBeka — M.I.IllabmuHCKOrO, OT aBTOHOMHOM
HEKOMMEpUEeCKON opranuzanmu «MHCTUTYT mpaBa W MNYOJMYHOW TOJMTHKHY,
MOJArOTOBMBINEH 3akimoueHue no aeny, — ['.B.Baitnana, ot Cankr-IleTepOyprckoro
rOCYJAPCTBCHHOTO YHUBEPCUTETA, MOArOTOBUBIIETO 3aKIIOUCHHE MO ey,
H.A IlleBeneBoii, ucciaeaoBaB NpeaACTaBICHHBIE JOKYMEHTBI U UHBIE MAaTEPUAJIbI, B

TOM YHCJIC THCHhMCHHBIE 3aMmeuanus OwbBImmX akiuoHepoB OAO «Hedrsanas



kommanua «HOKOC» — xommanuit «Hulley Enterprises Limitedy wn «Yukos
Universal Limitedy, moanucanaple AUPEKTOPOM 3THX Kommanwii T.0OcOopHOM

(1.Osborne), Koucrurymmonnsiii Cya Poccuiickoit @enepanum

YCTAHOBHI:

1. EBponetickuii Cya mo mpaBaMm 4YeloBeKa B MOCTAHOBJICHUM OT 31 wuroms
2014 roma nmo meny «OAO «Hedtsanas kommanms «HOKOCy» mporus Poccumy»
(xamoba Ne 14902/04) (Berynmio B cuiny 15 mexabps 2014 rona), BEIHECEHHOM 10
BOMPOCY O CHPaBEAJIMBOM KOMIMEHCAlMM B JOMOJHEHHE K OCHOBHOMY
MOCTAHOBJICHUIO TI0 aHHOMY Aeny oT 20 centabps 2011 roga (Bctynwio B crty 8
mapta 2012 roma), o6s3am Poccuro, kak NMPU3HAHHYIO HAPYIIHUBINCH CTaThiO |
[TpoTokona Ne 1 k KoHBeHIMM O 3alIuMTE MpaB YEJIOBEKA U OCHOBHBIX CBOOOJ,
BBITIJIATUTD aKIMOHEpaM KOMMaHUU-3as1BUTEIIbHUIIbI B BO3MEIICHUE
MaTepuajibHOro  yiiep0a,  BK/IOYAs  KOMIICHCAIMIO  MOHECEHHBIX €10
uHIAMOHHBIX TToTeph, 1 866 104 634 (ommH MULTHAP BOCEMBCOT MIECTHACCAT
MECTh MIJIJTHOHOB CTO YETHIPE THICAYH MIECTHCOT TPUANATH YETHIPE) €BPO, B TOM
gucne 1299324 198 (oguH Mwmmapa ABECTH AEBAHOCTO JAEBIATh MWJUTMOHOB
TPUCTA ABAIATh YETHIPE THICAYH CTO JAEBSIHOCTO BOCEMB) €BPO — 3a HAPYIICHUE
cratb 1 Ilporokona No 1 k KoHBeHIMHM, BbIpa3uBIIEECS B PETPOAKTUBHOM
MPUMECHEHUN CyJaMu B OTHOIICHWM KOMMNAHWUHU-3aBUTENIbHUIBI cTaThu 113
Hanorosoro koaexkca Poccuiickoii ®enepaumun O TPEXJIETHEM CPOKE AABHOCTH
MPUBJICYEHUS K OTBETCTBEHHOCTH 32 COBEPILCHUE HAJIOTOBBIX MPABOHAPYIICHUN,
YTO TOBJICKJIIO B3bickanme ¢ Hee mTpados 3a 2000 w 2001 romer m cymm
HCIIOJTHATETHCKOTO ¢cOopa 1mo »TuMm mrpadam, u 566 780 436 (MATHCOT MIECTHASCAT
MECTh MWJUTHOHOB CEMBCOT BOCEMBJECAT THICAY UYETHIPECTAa TPHUIATH IIECTH)
€Bpo — 3a HapyuieHue ctatbu 1 IIpoTokoma Ne 1 k KoHBeHIMH, BbIpa3uBIIeecs BO
B3bICKAHMM B XOJI€ HCIOJHUTEIBHOTO MPOU3BOJICTBA, BO30YXKJACHHOTO B
OTHOILIEHUH  KOMIAHWUM-3ASBUTEIBHULIBI, CYMM  MCIOJHUTEIBCKOrO  ¢cOOpa,
COCTAaBHUBIIIETO CEMb MPOIEHTOB OT OOMIEH CyMMBbI €€ 3a/I0/>KEHHOCTH M0 yIulaTe

HaJI0roB, TieHeH u mTpadoB, uTo, ¢ Touku 3peHus Epponetickoro Cyaa mo npasam
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YyeJI0BeKa, HECOPa3MEPHO O0BEMY PacXoJ0B, HEOOXOAUMBIX JJId OOCCIECUCHUS
MCTIOJTHUTENBHOTO MPOon3BoACTBA (MYyHKTHI 20-26, 27-35 u 36).

[lo w™uHennro MwunucreperBa rctunum  Poccuiickort  @Oenepanuu,
nocraHoBienue Epponetickoro Cyaa mo nmpasam yenoBeka oT 31 utonsg 2014 roxa
B 4acTH, 00s3bIBatOIIEd POCCHIO BBIIIATUTH MOPUCYKIACHHYID KOMIEHCALUIO
MaTEepUAJILHOTO YIepOa, He MOKET ObITh UCIOJHEHO, MOCKOJIbKY COAEPKAIIAACS B
HEM OILICHKa OOOCHOBAHHOCTH OMPENEICHUS CPOKa JABHOCTH NPUBJICUYEHUA K
HAJIOTOBOM OTBETCTBEHHOCTH M pa3Mepa MCHOJHUTEIBCKOTO cOOpa OMUpaeTCs Ha
crateio 1 Ilporokona Ne 1 k KoHBeHIMM O 3aiyMTe mMpaB YeOBEKAa U OCHOBHBIX
CcBO0O/ B UCTOJKOBAHWH, MPUBOJAILIEM — B TOM UHKCJIE C YUETOM MOCTAHOBJICHUH
Koncturynmonnoro Cyaa Poccuiickoit ®eaepanmu ot 30 mronsa 2001 romga Ne 13-
[T u ot 14 mronsa 2005 roga Ne 9-11 — k ee pacxoxkAECHHUIO CO CTAThsIMHU 6 (4acTh 2),
19 (wacts 1), 35 (wactu 1 u 3), 55 (actu 2 u 3) u 57 Koncrutyuun Poccuiickoi
denepanuy, a MPUCYKICHUE CYMM KOMIIEHCALIMA HEOMPEICICHHOMY KPYTY JIHIL
(aKMOHEpaM KOMITAaHWHU-3aBUTEIBHUIIBI ) IPOTUBOPEUHT cTaThsM 17 (dacts 3), 19
(uactp 1), 46 (wactp 3) m 55 (wacts 1) Koncrutymuum Poccmiickoit deneparumy,
MOCKOJIBKY ATH JIMIIA B TTocTaHoBJeHNH EBpomneiickoro Cyaa mo nmpaBaM 4eoBEeKa
HE KOHKpeTH3upoBaHbl, cTopoHoi B aene «OAO «Hedranas kommanua «FOKOC»
npotuB Poccun» He SABAAIMCH W JKEPTBAMH KOHBCHIIMOHHBIX HApPYIICHUH HE
MPU3HABAJIUCH.

B xone cnymanus npeacraButesib MuHHCTEpCTBA OCTULIMKA Poccuiickoi
denepanuu  TakKe yKa3biBaJl HAa HEAOMYCTUMOCTh BBIIJIAThl  KOMIICHCAIMU
CyneOHBIX pacxXoJAO0B M  M3AEPKEK, OMNPEACICHHbBIX B  IMOCTAHOBJICHUHU
EBponeiickoro Cyna mo npasam denoseka oT 31 utons 2014 roaa, ccpiasch Ha TO,
YTO AJBOKAT, 3AUIIABIINNA WHTEPECHl KOMIAHUU-3AABUTEIBHULIBI, HE SIBISAETCA
HajuiexkamuMm npeactasutenem B aene «OAO «Hedrsnas kommanms «HOKOC»
npotuB Poccum». OnHako NpUBEACHHAA WM apryMEHTAllUs, MO CYIIECTBY, HE
OTHOCHUTCSI K BONPOCY O BO3MOKHOCTH WCIIOJIHEHUA B COOTBETCTBUU C
Koncrurymmern  Poccuiickoii ~ ®Deaepaudu  YKa3aHHOTO  MOCTAHOBJICHHS

Epponeiickoro Cyaa mno mnpaBaM UejlioOBeKa B O3TOH 4YacTH, a MOTOMY



Koncrturynmonnsiti Cyn Poccuiickoit ®deaepanmu OT pacCMOTPEHHS AAHHOTO
BOIPOCA BO3ICPKUBACTCS.

Taxum 06pa3oM, HCXOIS M3 MPEANHCAHAN MyHKTA 3° 4aCTH MEPBOH CTATBHH 3
u crateit  104'-104°  ®DegepatpHOr0  KOHCTHTYLHOHHOTO  3akoHa  «O
Koncturynmonnom Cyne Poccuiickori ®denepanmmny, peryadpyronmx IpaBo Ha
oOpallleHHe C 3alpoCOM O Pa3pPEIICHUU BOMPOCAa O BO3MOMKHOCTH HMCIOJIHCHUS
pEUIEHU MEXTOCYyJAapCTBEHHOIO0 OpraHa Mo 3aluTe NpaB U CBOOOM YEJIOBEKA,
ONPEAEIAOIMX KPUTEPUHA JOMYCTUMOCTH 3ampoca W MOPEAesbl MPOBEPKU TAKOU
BO3MOXKHOCTH, npeaMeToM paccmoTpenus Koncruryuumonnoro Cyna Poccuiickoi
Oenepanyu MO HACTOAIIEMY AETY SABJISIETCS BOIMPOC O BO3MOXKHOCTH HUCIIOJIHEHHS B
coorBerctBur ¢ KoHctutyumen Poccuiickoin @enepanuyn MNOCTaHOBJICHUA
EBponetickoro Cyna no npasam uenioBeka ot 31 urons 2014 roxa no aeny «OAO
«Hedrsanas xommnanua «IOKOC» mpotus Poccumy, BEIHECEHHOTO HA OCHOBAHWH
cratbu 1 Ilporokona Ne 1 k KoHBeHUMM O 3allUTE MPaB YEIOBEKA U OCHOBHBIX
cB000 B ee ucrosikoBanuu Epponeiickum CyoM 1o npaBam 4eloBeKa.

2. Koncrurynumonnsiit Cyn Poccuiickoit denepanuu yxe oOpamaics K
BOIIPOCY O BO3MOXXHOCTH HCMOJHEHHsS mnocraHoBiiennit EBponeiickoro Cyna mo
MpaBaM 4YEJIOBEKAa B paMKaX POCCHHUCKOM TMpaBoBoM cucTeMbl. C ydeToM
chopMyIHPOBAaHHBIX MM B IOCTaHOBIICHHAX OT 27 mapta 2012 roma Ne 8-I1, ot 14
utogig 2015 roga Ne 21-1T u ot 19 anpens 2016 rona Ne 12-11 npaBoBbIX mo3uiui
Koncturymmonnsiit Cya Poccuiickoit denepanuu NpUMEHUTEIBHO K HACTOAIIEMY
JIEy CUUTAET HEOOXOIUMBIM OTMETHUTh CJIEIYIOIIEE.

B cummy cratem 15 (wactes 4) Kowctutymum Poccuiickoit ®denepanmm
KonBeHuus o 3amure npap 4eJOBEKA U OCHOBHBIX CBOOOJI KaK MEKYHAPOIAHBIN
noroBop Poccuiickoii ®denepanuu SABIACTCA COCTAaBHOW YaCThIO €€ IPaBOBOH
CUCTEMbI, 4YTO OOA3BIBAET TOCYAAPCTBO MCIOJHATH OCHOBAHHBIE HA JAHHOU
KonBennun mnocraHoBnenus Esponeiickoro Cyna mno mnpaBaM  4elOBEKa,
BBIHECCHHBIC MO Kajgo0aM NpoTuB Poccuu, B OTHOIICHUM Y4YaCTBYIOIIMX B JEJIC
mui. Konctutyumonnsiii Cyn  Poccuiickoli ®deaepaiiuu B CBOEH NPAKTHKE
MPUJICPKABACTCA  TOAXOAA, HAMPABJICHHOTO HA HEYKJIOHHOE HCIIOJIHEHHE

nocranoBjaeHnii EBpomeiickoro Cyaa mo TmpaBaM dYeloBeKa, JaXXe €CIIM OHH



OCHOBAHbl HA MPUMEHEHUU METOJOB «3BOJIIOTUBHOTO TOJIKOBAHUSY, «IIPUOPUTETA
cymecTBa Haa GopMoi» U Ap., KOTOPHIE MOTYT MOBJIEYb 32 COO0H OTCTYIJICHHE OT
paHee BbIpaOOTaHHBIX UM ke no3ulini. O mpusHanun KoncturyuuonusiMm Cynom
Poccuiickoit ®enepaumn Toro, 4yro KoHBEHUMA O 3aliuMTe TpaB 4YEIOBEKa M
OCHOBHBIX CBOOOJI ABJSETCA, MO BbIpakeHuto EBponeiickoro Cyna mo mpasam
YEIOBEKA, <OKUBBIM HWHCTPYMEHTOM», MPU3BAHHBIM YUHUTHIBATh OOBEKTUBHbBIC
U3MEHEHUS B cepe 3ammThl TTpaB U CBOOOJ, CBHACTEILCTBYET TIOMCK BApHUAHTOB
UCIIOTHEHUA nocTaHoByeHUA EBponeiickoro Cyaa no npaBam yenoBeka ot 4 urojs
2013 roma mo nmeny «AnuyroB u [mamkoB mpotuB Poccum» (IlocranoBnenue
Koncturymmmonnoro Cyna Poccuiickoit ®enepanuu ot 19 ampens 2016 rona
Ne 12-IT), a Taxxe aktuueckuii nepecmorp Koncrurymmonasim Cyaom
Poccuiickoit deaepaiind mMpaBoBbIX MO3UIMHA O HEBO3MOXKHOCTH MPEAOCTABICHUA
JUIMTENIbHBIX CBHUJAHUN JIUIAM, OCYKJIECHHbBIM K TOXXU3HEHHOMY JIUIICHUIO
cBo6osI (ITocTanosnenne ot 15 HOs16ps 2016 roma Ne 24-11).

Bmecte ¢ Tem B3aMMOAEHCTBHME €BPOICUCKOrO KOHBCHIMOHHOTO U
POCCHIMCKOTO KOHCTUTYLMOHHOTO TPABOMOPSAAKOB HEBO3MOXKHO B YCIIOBHAX
cyOOpAMHAILIMK, TOCKOJBbKY TOJBKO AHAJIOT MEXKIY Pa3IMUHBIMU MPABOBBIMU
CUCTEMaMM CJITy’KUT OCHOBOM HMX HAJIEKAIIECTO PABHOBECHUSA, W OT YBAXKCHUA
EBponeiickum CynoM 1o mpaBaM YeIOBEKAa HAIMOHAJBbHOW KOHCTUTYLIMOHHOM
UJCHTUYHOCTH BO MHOTOM 3aBUCUT 3¢ eKTHBHOCTh HOpM KOHBEHIIMH O 3aIuTe
MpaB UEJIOBEKA M OCHOBHBIX CBOOOJA B POCCHMCKOM KOHCTUTYLHOHHOM
npasonopsifake. [Ipu3HaBas yHmaMEHTAIBHOE 3HAUYCHHWE EBPOTICHCKON CHCTEMBI
3allUThl TPaB M CBOOOJ YEJIOBEKA, YAaCThIO KOTOPOH ABJISIIOTCS MOCTAHOBJICHUS
EBponeiickoro Cyna no npasam uenoBeka, Koncruryunonssii Cya Poccuiickoit
Oenepann TOTOB K MOMCKY MPAaBOMEPHOTO KOMIIPOMHCCA Paad MOAACPKAHUA
3TON CHCTEMBI, OCTaBIIsAsA 3a COOOM OMpeAcneHrne CTENMEHH CBOSH TOTOBHOCTH K
HEMY, TOCKOJIBKY TPAHUIIBI KOMIPOMHUCCA B JAHHOM BOMPOCE OYEPUYMBAET UMEHHO
Koncrurynus Poccutickon Oenepanum.

Kak cnenyer u3 crareit 4 (uactu 1 u 2), 15 (vactu 1 u4), 16 (vacts 2) u 79
Koncrurynuu Poccutickoii Deaepaunn, 3aKpeIuiAOIIMX CyBepeHUTET Poccum,

BEPXOBEHCTBO H BBICIIYKO Iopuandeckyro cuiy Konctutyumm Poccuiickoi
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denepanuu, NOPUOPUTET OCHOB POCCUHCKOTO KOHCTUTYIMOHHOTO CTpOA U
YCTAHABJIMBAIOIIMX 3alMpeT Ha mnepeaady Poccueil B COOTBETCTBUU €
MEKIyHAPOJHBIMH JOTOBOPAMH CBOMX CYBEPEHHBIX TMOJHOMOUYHM, €CIU 3TO
BJIUET 3a COOOW OrpaHUUYEHHUs MpPaB W CBOOOJA YEJIIOBEKA W Tpa)KJaHWHA U
MPOTUBOPEUUT OCHOBAM €€ KOHCTUTYIIMOHHOTO  CTPOs, MOCTAHOBJICHUS
EBponeiickoro Cyna mo mpaBaM 4Ye€JOBEKA, OCHOBAHHBIE HA WHTEPIPETALUH
KonBeHunu 0 3amure nmpaB 4eJIOBEKAa U OCHOBHBIX CBOOOJ, HE OTMEHAIOT AJid
POCCHIMCKOW MpaBOBOM cucTeMbl mpuoputer Koncturynum  Poccwmiickoit
Oenepannu. B kauectBe MexayHapoaHoro naoroopa Poccumiickoi ®enepanuu
KonBeHuust o 3ammre MpaB 4YeIOBEKA M OCHOBHBIX CBOOOA 00JjiajaeT B
MPABOMPUMEHUTENILHOM  Tpoliecce  OOJIbIIEH  FOPUIMYECKOM  CWIOH, YeM
(dbenepanpHBIi 3aKOH, HO HE PaBHOM W He OOJIBIICH, YeM IOpHAMYCCKas CHia
Koncrurynuu Poccuiickon Oenepanum.

Pazpemas  BOompoc O  BO3MOXKHOCTH  MCHOJIHCHHMS  MOCTAHOBJICHUS
Epponeiickoro Cyna mno mpaBaM UeEJOBEKA KaK MEKIOCYAapCTBEHHOIO
cyOcHaMapHOro OpraHa Mo 3aliuTe mpaB U cBOOO yenoBeka, KOHCTUTYIMOHHBIH
Cyn Poccuiickoit ®enepaiiii JTIOJXKEH B COOTBETCTBUU C MEXIYHAPOIHBIMU
obs3arenbeTBaMu Poccri HAaXOIUTh pa3yMHbIN OajaHC, ¢ TEM YTOOBI MPUHATOE UM
pelieHrue, ¢ OJHOW CTOPOHBI, OTBeuUajo Obl OyKBE WU JAyXy HOCTaHOBJICHUA
EBponeilickoro Cyaa mo mpaBaM 4ejioBeKa, a C APYrodl — He BCTynmajio Obl B
MPOTUBOPEUHNE C OCHOBAMH KOHCTUTYIMOHHOTO cTpos Poccuiickoit @eaepaiuu u
ycraHoBieHHbIM  Koncturynmer  Poccuiickoit  ®denepanmn  MpaBOBBIM
PEryJUPOBAHUEM TTPaB U CBOOO/ UEJIOBEKA U FPaKIaHUHA.

[Tpu pazpenieHun KOHCTUTYIMOHHO-TIPABOBBIX KOJIIU3HM, KOTOPHIE MOTYT
BO3HUKHYTh B CBSI3M C TOJIKOBaHMEeM KOHBEHIMM O 3alllUTe MpaB ueloBEKa W
OCHOBHBIX CBOOOJ Kak MexAyHapoaHoro pgoroBopa Poccuiickoii ®enepaiumy,
HEOOXOJUMO YYUTHIBATh BEHCKYI0 KOHBEHIIMIO O TMpaBe MEXIAYHAPOAHBIX
JIOTOBOPOB, YYAaCTHUKOM KOTOpoO# sBisiercss Poccuss m koTopas, Takxke Oyayuu
COCTaBHOM 4YacThlO €€ NPaBOBOM CHUCTEMbI, OOECIECUMBAECT NPEACNbl JACHCTBUSA
MEKTyHAPOJIHbIX JOTOBOPOB POCCMM B KOHTEKCTE BEPXOBEHCTBA M BBICHICH

ropuanyeckoi cuiibl Koncturyumnun Poceuiickon Oenepanum.



Tak, cTtaTbeil 26 BeHCkOH KOHBEHIIMM O MPABE MEXKAYHAPOIHBIX JOTOBOPOB
3aKperieH (QyHAAMEHTANBHBIA TPUHITMI MEXTYHAPOTHOTO TpaBa pacta sunt
servanda (Kaxapld JEUCTBYIOMIMN JOTOBOP 00s3aTENECH JUIsl €r0 yYaCTHUKOB W
JIOJKEH UMH T0OPOCOBECTHO BBITIOMHATHCA). BMecTe ¢ TeM HE MCKITIOYAETCs, UTO
MEKTyHAPOIHbIA JOTOBOP, KOTOPHIA MPH MPUCOEIMHEHUH K HEMY TOCYJapcTBa
KaK MO CBOEMY OYKBAJIbHOMY CMBICITY, TaK W MO CMBICITY, TPUJABAEMOMY €MY B
MPOLIECCE TPUMEHEHUS MEKIOCYIAPCTBEHHBIM OPraHOM, YITOJIHOMOUCHHBIM HA 3TO
CaMHUM MEKIYHApPOJIHbIM JIOTOBOPOM, COOTBETCTBOBAJ OCHOBHOMY 3aKOHY
(KOHCTUTYIIMW) AAHHOTO TOCYIApPCTBA, BIOCIECACTBHA MOCPEACTBOM OHOTO JIUIIH
TOJIKOBAHMS MEKTOCY 1ApCTBEHHBIM OpraHom ObLT COJICPKATEIbHO
KOHKPETHU3UPOBAH, MPUYEM TaKUM 00pa3oM, YTO €ro MOJOXKEHUSAM Obl1 MpUAaH
CMBICJI, PAcCXOJAIIUACT ¢ 0011e00A3aTEIbHBIMU HOPMAaMH, OTHOCAIIMMHUCS K
MEXKAYHAPOIHOMY TYOIMYHOMY TIOPAnKY (jus cogens), B UHCIO KOTOPBIX,
0€3yCJIOBHO,  BXOJAT  MPUHLMIOBL  TOCYJAAPCTBEHHOTO  CYBEpEHHTETA U
HEBMEIIATENHCTBA BO BHYTPEHHUE €A TOCYAapCTB.

C yuerom nyHnkrta | crareu 31 v nyHkra 1 crtateu 46 BeHCKOH KOHBEHIIUU O
MpaBe MEXKIYHAPOHBIX JTOTOBOPOB 3TO O3HAuaeT, uto ecyiu EBponetickuii Cyna mo
MpaBaM uYEJOBEKA, TOJIKYSS B TMPOLECCE PACCMOTPEHUA KOHKPETHOIrO Jiena
KonBeHumio 0 3amure MpaB 4yeIOBEKAa M OCHOBHBIX CBOOOJ, HOpMaMm KOTOPOWM
MpUCYIlla  BBICOKAs  CTENEHb  A0CTPAKTHOCTH,  NOpPUAAT  KAKOMY-JIHOO
UCIOIb3YEMOMY B HEH MOHATHIO APYTO€, HEXEJM €ro OObIYHOE, 3HAYCHUE JINOO
OCYIIECTBUJI TOJIKOBAHHE BOMPEKU OOBEKTY M 1eNisIM camoii KoHBEHIIMM O 3a1uTe
MpaB 4YEJOBEKA M OCHOBHBIX CBOOOJ, HECOBMECTUMOE C HAIMOHAJbHBIM
KOHCTUTYLIMOHHBIM TPABOMOPSAJIKOM, TO TOCYJApPCTBO, B OTHOIICHWU KOTOPOTO
BBIHECCHO TMOCTAHOBJIEHUE MO JAAHHOMY JEly, BIPaBE OTKa3aThCAd OT €ro
WCTOJIHEHUA, KaK BBIXOMAIIETO 3a TMpeaelibl 00583aTeNbCTB, JA00POBOJIBHO
MPUHATHIX Ha Ce0s1 3TUM roCyIapcTBOM npH paTudukarmu KonseHnumu.

CooTBeTcTBEeHHO, TocTaHoBIeHUE EBponeiickoro Cyaa no npaBaM ueoBeka
HE MOXET CUMTAThCsA 00fA3aTeIbHBIM Uil McnojgHeHuss Poccuiickoit Meneparyei,
€CJIM KOHKPETHOE ToJiokeHne KOHBEHIMU O 3aIuTe MpaB YeI0BEKA U OCHOBHBIX

CBO6OI[, Ha KOTOPOC OMHUPACTCA 5TO IMOCTAHOBJIICHHUC, B PC3YJILTATC TOJKOBAHMA,
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OCYIIECTBJICHHOTO B HapylIeHHe OOIEro mpaBujia TOJKOBAHHUS JOTOBOPOB, IO
CBOEMY CMBICITY BCTYMA€T B MPOTHUBOPEYHE C UMEKOIIAMHU CBOM OCHOBAHUS B
MEXKIYHAPOIHOM MMYyOJIMYHOM TIOPSIAKE W (POPMUPYIOMUMH  HAITMOHATbHBIA
nyonuuHbii mopsaok monoxkeHusaMu Konctutyinuu Poccuiickoit ®denepanun,
MPEXKAE BCErO OTHOCSAIIMMUCA K MTPaBaM M CBOOOJAM UEIOBEKA U TPAKJAHUHA U K
OCHOBAM KOHCTUTYLHOHHOTO cTposA Poccun.

O0s3aHHOCTBHIO OPraHOB rOCyJapCTBEHHOM BiacTu Poccuiickoit denepanmu
Npyu  HUMIUIEMEHTAMK  MEXKJIYHAPOJHBIX  JIOTOBOPOB, Oasupyrolleicss Ha
BEPXOBEHCTBE  €¢  KOHCTHTYIMM W TNPEAnojararomeid  COOTHECEHHUE
3akoHoAaTenbcTBa Poccuiickoii  ®enepai ¢ ee  00sA3aTeNIbCTBAMU 110
MEKTyHAPOIHBIM JIOTOBOpaM, ABJISIFOTCA MPU3HAHUE, COOJIIOJACHUE U 3allUTA MPaB
U CcBOOOJ uUeIOBE€KAa M TPaXJAaHWHA, KAk OHU onpeaecyicHsl KoHcTUTylmen
Poccuiickoit @enepaiuy, 1 HEIOMYIIEHUE HAPYLICHUI OCHOB KOHCTUTYLIMOHHOTO
CTposi. B KOHTEKCTE yKa3aHHBIX NONOKEHWM BEHCKOM KOHBEHIIMM O TMpaBe
MEXXAYHAPOIHBIX JTOrOBOPOB 3TO O3HAYAECT, YTO B CHUTyalluH, KOTJa CaMUM
COJICP’)KaHMEM PELICHUS MEKTOCYNapCTBEHHOIO OpraHa o 3alluTe MpaB u cBOOO
YeJIoBEKa, B TOM 4YHCIE B 4YacTu oOpamieHHbiX K Poccum kak rocyaapctBy-
OTBETUHMKY MPEANUCAHUN, OCHOBAHHBIX HA TMOJIOKCHUM COOTBETCTBYIOIIETO
MEXXAYHAPOIHOTO JOTOBOPa, MHTEPNPETUPOBAHHOM B PaMKax KOHKPETHOTO JIENa,
HEMPABOMEPHO — C KOHCTUTYLHOHHO-NPABOBOW TOYKH 3PECHUS — 3aTPAarvBarOTCA
OCHOBOIIOJIararome npuHUunel 1 Hopmbl Konctutynun Pocceuiickoit denepanun,
Poccusa B mopsiake MCKIIOUEHUS BIPABE OTCTYNUTH OT BBIMOJIHEHHS BO3JIAara€MbIX
HAa HEE HSTUM pElICHUEM OOA3aHHOCTEH, €CIIM TaKoe OTCTYIUICHUE SBJIACTCS
€IMHCTBEHHO BO3MOXHBIM CHOCOOOM u30€xaTh HapyuieHus KoHcTuTyimu
Poccuiickoit ®eaepanumy.

HUcxons w3 mpuBeneHHbIX MOpaBoBbiX mno3uiui Koncturyuuonusii Cyn
Poccuiickoit @enepanuu He MOKET noAAep:kath naHHoe Esponeiickum Cyaom mo
MPaBaM Y€JIOBEKA TOJIKOBAHUE MOJIOKEHUN KOHBEHIIMH O 3alMUTE MPaB YEIOBEKA U
OCHOBHBIX cB0OOOM, ecnu mMeHHO Konctutymms Poccwmiickoit @enepanmm (B TOM
gucie B ee uctojgkoBannu KoncturymmonasiM Cynom Poccutickoit deneparnmn)

KaK TpPaBOBOM akT, OOJaAaroiiuii BBICIICH IOPHUAWYECKONW CHIIOH B MPaBOBOM
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cucteme Poccum, Ooyiee MOMHO MO CPAaBHEHUID C€ COOTBETCTBYIOLIUMH
nosioskeHusiMmu KonBeHuuu B ux noHumanuun Epponedickum CyaoM nmo mpaBam
yeoBeKka 00eCIeUnBaeT 3allUTY MPaB U CBOOOJ UEOBEKA U TPAXKIAHWHA, B TOM
yucie B OajlaHce ¢ mpaBaMu W CBOOOmaMu WHBIX Jmil (ctaths 17, dacte 3,
Koncturymuu Poccutickoit @eneparun). [lomobHOe OTCTyMIIeHHE MOXKET WMETh
MECTO B HCKJTFOUMTEBHBIX CIIy4YasaX W MPU HATMYHHU JOCTATOYHO BECKUX MPUYHUH, A
MMEHHO TIPYU BbIABJICHUU KOHBECHIIMOHHO-KOHCTUTYIIMOHHBIX KOJIU3UHA, KOTOPbIE,
KaK TIPaBUJIO, KACalOTCS HE CTOJIBKO OCHOBHOTO COJACpKaHWA (CYIECTBA) TEX WA
WHBIX TPaB U CBOOOJ KAaK TAaKOBBIX, CKOJBKO UX KOHKPETHU3ALMHU MOCPEACTBOM
TOJIKOBAHMS B mocTaHoBeHusaX Eppomneiickoro Cyaa mo mpaBaMm 4eJIOBEKa, B TOM
YUCJIC €CJIW PE3YyJbTaTOM TAKOIO0 TOJKOBAHHS SBJIAECTCA HE MOTUBUPOBAHHOE
OyKBaJbHbIM cojiep:kaHreM KOHBEHIIMM O 3allUTE MPaB YEJIOBEKA M OCHOBHBIX
CcBO0OOJ OTpHUIIAHWE MPABOBBIX KOHCTPYKIMHM, CIOXUBIIUXCA B POCCUUCKOH
MIPABOBOM CHCTEME B PE3YNIbTATE OCYIICCTBIICHUA (peaepaabHBIM 3aKOHOMATETIEM
CBOHX MPEPOTaTUB, MPABOMEPHOCTh PEATM3ALMHA KOTOPBIX MOATBEPKICHA aKTaMHU
KOHCTUTYLIHOHHOTO MPABOCY AUSI.

Taxum obpazom, B cuny ctatei 4 (wactu 1 u 2), 15 (wactu 1 u 4), 16 u 79
Koncrurynum Poccuiickoi denepannn 1 OCHOBAaHHBIX HA HUX MPABOBBIX MO3ULIHI
Koncturynmmonuoro Cyna  Poccuiickoit Oenepanuu MMOCTAHOBJICHUE
EBponeiickoro Cyna mo npaBaMm 4eiaoBeKa HE MOXKET ObITh UCMONHEHO Poccuel B
YACTH BO3JIAaraéMbIX HA HEE MEP UHAUBUIYAJBHOTO U OOIIEro XapakTepa U B 4aCTH
MPUCYKJICHHON KOMIICHCALUM, €CIM TOJNKOBaHWEe KOHBEHIMM O 3alluTe IPaB
YEJIOBEKa M OCHOBHBIX CBOOOJ, Ha KOTOPOM OCHOBAaHO TaKO€ MOCTaHOBIICHHE,
HApYIIAET COOTBETCTBYIONIME MOJ0KeHNA Konctutyuun Poccuiickoin deaepanmu,
OTHOCSIIMECS K MPpaBaM U CBOOOJAM UEJIOBEKA U TPAKJIaHUHA, 4 TAKKE K OCHOBaM
KOHCTUTYLHOHHOTO ¢TposA Poccun.

3. Koncturyuusa Poccuiickoit ®enepaunu, 3aKperuisis TapaHTHH 3allUThI
nmpaBa COOCTBEHHOCTH M CBOOOABI NPEANPUHUMATEILCKOM W HWHOU HE
3aMpelieHHON 3aKOHOM SKOHOMHMUECKOH nestenbHocTH (cTathu 8, 34 u 395),
BMECTE C TEM BO3JIaraeT Ha KaXKJIOro OO0SA3aHHOCTh IUIATUTh 3aKOHHO

YCTAHOBJICHHbIE HAJIOTH W COOpbl U HE JOMYCKAeT MPUAAHUE OOPATHOM CHIIBI
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3aKOHAM, YCTAHABJIMBAIOIIMM HOBBIE HAJOTH WM YXYJIIAIOIIUM MOJIOKEHUE
HAJIOTOIUIATEIBINNUKOB (CTaThs 57).

Konkpetmzupys npeanucanmus crarbn 57 Konctutyumn Poccuiickoin
Oenepanuu, deneparbHBIA 3aKOHOJATENh HA OCHOBAHWM e¢ crarei 71 (MyHKTHI
«BY, GK», «3», «0»), 72 (MyHKTH «O», «w» yactu 1), 75 (wacte 3) u 76 (vactu 1 u
2) ompenenser oOMUE TPHHITUIB HAJOTOOOJOKECHUS W CHCTEMY HAaJOTOB,
B3UMaeMbiX B OIO/KeT, a B  HeasaX  O0eCrneueHus  MCHOJHEHUS
HAJIOTOIJIATEAbIIUKAMU ~ KOHCTUTYIIMOHHONW OO0S3aHHOCTH IUJIaTUTh  3aKOHHO
YCTAHOBJICHHbBIE HAJIOTH U COOPBI MPEAYCMATPUBAET TAKKE MEPHI OTBETCTBEHHOCTH
3a COBEPIICHUE HAJIOTOBbIX TMPABOHAPYILICHWH, B TOM UYHWCIE CBSI3aHHBIE C
HEO0XO0MMOCTBIO BO3MENIEHUA YIIEpOa, TOHECEHHOTO Ka3HOM.

[lpuBenecunbsie monoxkenuda Konctutynum  Poccuiickoin  deneparun
KOppecnmoHAUPYIOT cTaTtbe 1 «3ammura coOctBeHHOCTH» IIpoTokoma Ne 1 k
KonBeHunu o 3amure npaB 4yeaOoBEKAa U OCHOBHBIX CBOOOJ, COIVIACHO KOTOPOM
KaKa0e (pU3ndeckoe WA IOPUINIECKOE JIUIIO UMEET MPAaBO HA YBAXKCHHE CBOCH
COOCTBEHHOCTH;, HUKTO HE MOKET OBbITh JIMIIICH CBOECTO MUMYIIECTBA MHAYE KaK B
MHTEpecax OOIIECTBA M HA YCJOBHUAX, MPEAYCMOTPEHHBIX 3aKOHOM W OONIMMU
MPUHIMIIAMU MEXAYHAPOJHOTO MpaBa;, MPEAbIAYIIME MOJOXKEHUA HE YMAJSIOT
MPaBO TOCYJapcTBa OOECNEUYMBATH BBHIMOJHEHUE TAKUX 3aKOHOB, KAaKHE €MY
MPEACTABIAOTCA  HEOOXOAMMBIMM  JJIsl  OCYIIECTBJICHHS ~ KOHTPOJiA  3a
UCIOIb30BaHUEM COOCTBEHHOCTH B COOTBETCTBHUM C OOIIMMU UHTEPECAMU WJIU TS
o0ecrieueHus yIIaThl HAJIOTOB JTUO0 Ipyrux cOOpoB Wiu mTpados.

Kak caenyet u3 npasoseix nosuiuii Koncruryuuonnoro Cyna Poccuiickoi
®Oenepanun, cHopMyTUPOBAHHBIX B MOCTAHOBJICHHUSX OT 17 mexabps 1996 rona
No 20-I1, ot 23 nmexadpsa 1997 roga Ne 21-I1 u ot 16 mronsa 2004 roma Ne 14-I1,
HaJIOTH, Oyayud HEOOXOAMMONW HSKOHOMHUYECKOH OCHOBOM CYIIECTBOBAHUA H
nearenpHocTu Poccuiickoit depepaii kak MPaBOBOro, AEMOKPATUUYECKOTO U
COIMAJIBHOTO TOCYAapCTBa, YCAOBHEM peaju3allii WM  COOTBETCTBYIOIIUX
nyOaudIHBIX (QYHKIMN, UMEIOT, TakuM 00pa3oM, MyONMYHOE TpeAHa3HAYeHHUE, a
00SI3aHHOCTh WX YIUIAThl PACHPOCTPAHAECTCA HA BCEX HAJIOTOIUIATENBIIMKOB B

KauecTBe  HemocpeacTBeHHoro  TpeboBanuss  Koncrutyuum — Poccuiickoi
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denepanuu; 3a CYET HAJIOTOB, SBJAIOMIMXCS BAXKHEHIIIMM HMCTOYHUKOM JOXOJ0B
OrOKETa, 00ECIEUMBACTCS OCYIIECTBICHUE COLMAIBbHON MOJUTUKU TOCYAAapCTBa,
KOTOpPO€ OO0S3aHO TPH PEryJUPOBAHUM HAJIOTOBBIX OTHOILIEHUH HCXOAUTH W3
HEOOXOMMOCTH 3allUThl MTPAB U 3aKOHHBIX MHTEPECOB BCEX WJICHOB OOIIECTBA HA
OCHOBE MPUHIMIIOB COPABEUIMBOCTH, FOPUIUUECKOTO PABEHCTBA U PABHOIPABHUS.

CootBeTcTBEHHO, MO cMbiciy ctateit 17 (wactp 3), 19 (wactu 1 u 2) u 55
(uactu 2 u 3) Konctutyumu Poccuiickoit denepannu, Mepbl OTBETCTBEHHOCTH 32
COBEPIICHUE HAJIOTOBBIX MPABOHAPYIICHUN — KaK BO3MOKHOE OTPAaHUYEHUE TOTO
WIM WHOTO TpaBa, BBOAUMOE (eaepaabHbIM 3aKOHOM B KOHCTHUTYIIMOHHO
3HAQUMMBIX [EJAX, — JOJDKHBI OTBE€UYATh YKA3aHHBIM MPUHIUIIAM, a TaKkKe
BBITEKAIOIIMM M3 HHUX KPUTEPHUSIM HEOOXOJAMMOCTH UM COPA3MEPHOCTH, HE
3aTparvBas caMo CYyIIECTBO, OCHOBHOE COJICPKAHUE 3TOrO MpaBa.

4. PaccmarpuBas neno «OAO «Hedranas xommanus «HOKOC» mportus
Poccuny, Esponelickuit Cya mo npaBaM 4YeioBeKa MPHUILET K BBIBOAY, 4YTO
B3BICKAHWE C KOMITaHUH-3aABUTEIBHUIEI TTpados 3a 2000 u 2001 roxsr u cymm
UCIIOJTHATETHCKOTO cOopa 1o »TUM mTpadaM OBIJI0O HE3AaKOHHBIM W HAPYIIAIOITAM
crateio 1 Ilporokona Ne 1 k KoHBeHIMM O 3aiyMTe mMpaB YeOBEKAa U OCHOBHBIX
CcB0O0O/I, MOCKOJIbKY B OTHOILICHUHM HEE UMEJIO MECTO PETPOAKTUBHOE MPUMEHEHUE
crarbu 113 Hanorosoro konekca Poccutickoit denepanyii B MCTOJIKOBAHUH,
nanHoM B Ilocranosnennu KonctutynmonHoro Cyaa Poccuiickoit deaepanum ot
14 wonma 2005 roga No 9-I1 (mymkrer 563-575 mocranosieHus ot 20 ceHTIOps
2011 roma, myakter 20-26 mocranosieHus ot 31 mromnst 2014 rona).

4.1. Ilocranosnenuem ot 14 wurons 2005 roma Ne 9-I1, npuHATHIM B TOM
yucae B CBA3M C 3anpocoM DeaepaibHOro apOUTpakHOro cyaa MOCKOBCKOTO
OKpyra, B MPOU3BOJACTBE KOTOPOro HAXOAWIOCh A€o o B3bickaHuu ¢ OAO
«Hedranas xommanms «HOKOC» mrpada 3a yMBINUICHHYIO HEYINIATy psaa
HajioroB, Koncrutyunonnsii Cyn Poccuiickoit ®enepaiiyivi npu3Hai MOJI0KEHUS
crarbu 113 Hanorosoro koxaekca Poccuiickoit denepaiiii 0 TPEXJIETHEM CPOKE
JABHOCTA TMPUBJICUCHUS K OTBETCTBEHHOCTH 32 COBEPIICHHUE HAJIOTOBOTO

MPaBOHAPYILICHUA HE TpoTuBOopeuammmu Koncturyuu Poceulickon Oenepanum.



13

Koncturymonnsiit Cyn Poccuiickoit denepanyu npuimiena K BbIBOAY, 4TO
3TU MOJIOKECHUS MO CBOEMY KOHCTUTYLUHOHHO-MPABOBOMY CMBICIY B CHCTEME
JEUCTBYIOIIETO MPABOBOrO PETYJUPOBAHUS HE MOTYT CIYXKUTh OCHOBAHHEM JIJIA
MPEPHIBAHUSA TEUEHMS CPOKAa JABHOCTH MPUBJICUCHUS K OTBETCTBEHHOCTH 32
COBEPILICHUE HAJIOTOBBIX MPAaBOHAPYIICHUWA W O3HAYAKOT, YTO TEUYECHUE TAHHOTO
CpoKa Tpekpamiaerca ¢ MOMeHTa OQOpMIICHHMS aKTa HAJIOrOBOH TPOBEPKH, B
KOTOPOM  yKa3aHbl JOKYMEHTAJIbHO TOATBEPKICHHBIE (PAKTBI  HAJOTOBBIX
MPABOHAPYIIICHUH, BBISBJICHHBIC B XOJI€ MPOBEPKHU, M COJEPKATCA CCHUIKH Ha
cratbr Hanmorosoro koxaekca Poccuiickoii ®eaepanuu, OpeaycMaTPUBAKOIIAE
OTBETCTBEHHOCTh 34 OTWH IMPABOHAPYLIECHHS, a B CIy4a€ OTCYTCTBHA
HEOOXOJUMOCTA B COCTABJICHMM TaKOro AakTa — C MOMEHTA BbIHECCHUS
COOTBETCTBYIOIIETO PEIICHUS PYKOBOIWUTES (3aMECTUTEIS  PYKOBOJUTEINS)
HAJIOTOBOTO OpraHa O TIPUBJICYCHUHM HAJIOTOIUIATENbIINKA K HAJIOTOBOM
OTBETCTBEHHOCTH, B  CJIy4Yae BOCHPEHATCTBOBAHUSA  HAJOTrOIIATEIBIIAKOM
OCYILIECTBIICHUIO HAJIOTOBOTO KOHTPOJIS M MPOBEAEHUIO HAJIOTOBOM MPOBEPKH CY [
BIPABE MPU3HATh YBAXKUTEIbHBIMA MPUUYMHBI MPOMYCKA HAJIOTOBBIM OPraHOM
CPOKa JABHOCTH TIPUBJICYECHUS K HAJOTOBOM OTBETCTBEHHOCTH W B3BICKATH C
HAJIOTOTUIATENBIIUKA HAJIOTOBBIC CAHKIIMK 34 MPAaBOHAPYILICHUS, COBEPILICHHBIC B
MIEPUOA, HAa KOTOPBIM PacIpoOCTPaHAIach HAJIOTOBas MPOBEPKA.

[Tpunumas Ttakoe peuieHue, Konctutyumonnsii Cyn  Poccuiickoi
Oenepanuy onupalics Ha CIEAYIOIMUE TPABOBBIE TO3HULIMU:

BbIpaXXeHHbIE B cTaThax 17 (wacth 3), 19 (wactu 1 u 2) u 55 (wacte 3)
Koncrurynuu Poccuniickoit denepaiuy NPUHLOMUIB FOPUIAYECKOTO PABEHCTBA U
CIIPaBE/JIMBOCTA M BBITCKAIOIIMHA HU3 HUX  NOPUHIOUI  COPAa3MEPHOCTHU
(MPOTIOPIIMOHAIBHOCTHA, ~ TPOMOPIMOHAIFHOTO  PaBEHCTBA),  OOYCIOBIMBAs
o0ecrieyeHUE  OJMHAKOBOrO  o0beMa  IOPUAMYECKHMX  TapaHTHd  BCcEM
HAJIOTOTUIATENBIIAKAM, MPUMEHUTEIBHO K JEUCTBAIO HOPMBI O CPOKAaX JTABHOCTH
MPUBJICUCHUA K OTBETCTBEHHOCTH 3a COBEPIICHHE HAJIOTOBBIX IMPABOHAPYIICHUN
M0 KPYTY JIAI TIPEANOIaraloT HeooXoauMocTh AU PpepeHMpOBaHHOTO MOAX0AA K
TE€M HAJIOTOIIATEIbIINKAM, KOTOPBIC, MPOTHBOACHCTBYS HAJIOTOBOMY KOHTPOJIIO U

HAJIOTOBOM IMPOBCPKE, UCIIOJIB30BAJIN OBI TIOJIOJKEHHE O CPOKaxX JaBHOCTH BOIIPCKH
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€ro TMpeJHAa3HAYEHUI0, B YilepOd NpaBaM JAPYrHX HAJOTrOMJIATEbIIUKOB U
MIPABOMEPHBIM MyOJIMUYHBIM UHTEPECAM;

€CIIM B CJIy4ya€ MNPOTHUBOJACHCTBUS HAJIOTOIUIATENbIINKA OCYIIECTBICHUIO
HAJIOTOBOT'O KOHTPOJISI U MPOBEACHUIO HAJIOTOBON MPOBEPKU HAJIOTOBBIC CAHKIMHU
HE MOIJIM Obl OBITh HAJIOKEHBI MO OJHOMN JUIIb NPUUUHE UCTEUYEHUA TPEXJIETHETO
CpOKa JaBHOCTH, TIpeaycMoTpeHHoro cratbedt 113 HamoroBoro koaekca
Poccuiickoli ®enepanyy, TPUTOM UYTO HE JOMYCKAETCA €ro MPEpPbIBAHUE WIIH
MPUOCTAHOBJIEHUE, TO BO3HHMKAJIA Obl — BOMPEKH MPEAHA3ZHAUCHUIO 3TOH HOPMbI —
BO3MOXKHOCTh 3JIOYNOTPEOJICHUS] TMPAaBOM HE ObITh MPUBJICUEHHBIM K HAJIOTOBOM
OTBETCTBEHHOCTH 32 MPEJICTAMHU 3TOr0 CPOKa,

HAJIOTOILJIATEIBIIUK, KOTOPbIA HE MPEACTABUJI HEOOXOAUMBIE TOKYMEHTbI
CBOEBPEMEHHO M MPOTHUBOJACHCTBOBAJI MPOBEACHUIO HAJIOTOBOM MPOBEPKU U K
KOTOPOMY TMpH 3TOM HOpPMa O CPOKE JAaBHOCTU TMPHUBJICUECHUS K HAJIOTOBOM
OTBETCTBCHHOCTH Oblla Obl MPUMEHEHA JIMIb MO €€ OYKBAJIbHOMY CMBICIY,
MoJiyuus Obl HEMPABOMEPHOE MPEUMYIIECTBO MEPE TEM HAJIOTOIUIATENIbIIIMKOM,
KOTOPBIM COBEPIIWI TAaKUE K€ ACAHUS, OJHAKO HE MPEMSATCTBOBA MPOBEACHUIO
HAJIOTOBOM TMPOBEPKU W ObLI C COOJIIOACHUEM CpPOKA JAaBHOCTH MPUBJICYEH K
HAJIOTOBOW OTBETCTBEHHOCTH; B PE3YJbTAaTe MPH MPHUBJICUCHUH K IOPUANUCCKON
OTBETCTBEHHOCTH ObUIM Obl — B MPOTUBOpPEUYMH co cTtathei 57 KoHcTuTyiuu
Poccuiickoii ®enepanyy BO B3aMMOCBA3M C €€ cTaThsamu 6 (dacTpb 2), 17 (dacts 3),
19 (wactu 1 m 2) m 55 (uwacte 3) — HapyleHbl NPUHLMUIB PaBEHCTBA W
CIPaBE/IJTIUBOCTH, COPA3MEPHOCTA W HEOTBPATHMOCTH OTBETCTBEHHOCTH U B
KOHEUHOM CYETE OTHOCSIIMECA K OCHOBAM KOHCTHUTYIIMOHHOTO cTposi Poccuu
BEPXOBEHCTBO M BbicIIas topuauueckas cwia Konctutyimu Poccuiickoi
denepanum.

[Tpusznae crateto 113 Hanorosoro koaekca Poccuiickoii ®denepainu He
nporuBopevamied Koncturymmm Poccuiickoit @®enepanyi B JaHHOM UM
WCTOJIKOBAHUM W COXPAHUB €€, TakuM o0pa3oM, B JACUCTBYIOIIEM MPaBOBOM
perynupoBanns, Koncrurymmonnsiii Cyn Poccutickoit denepanyu (hakTHUICCKH
BHEC OCHOBAHHYHK) HEMOCPEICTBCHHO Ha mojoxkeHusax Konctutymum Poccuiickoi

(Dej:[epaum/l ACHOCTb OTHOCHUTCJ/IBHO ONPCACIICHHA MOMCHTA OKOHYAaHHA CpPOKa
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JABHOCTM TIPUBJICUCHUA K OTBETCTBEHHOCTM 34 COBEPLICHHE HAJIOTOBBIX
npaBoHapyieHui. Tem cambiM Koncturyumonnsii Cya Poccutickoit @enepainu
MOATBEPAMWT HEOOXOAMMOCTh TOJBKO TAKOrO TPUMEHEHUS JAHHOW CTaThH,
KOTOPOE, KaK aJCKBAaTHOE CYIIECTBY HAJOrOBOTO NPAaBOHAPYIICHUS, OTBEYACT
TpeboBanuaM Koncturynuu Poccuiickolt Denepaniui U UCKITIOYAET BO3MOKHOCTD
000N MHON, HEKOHCTUTYLIMOHHOM, WHTEPNPETALMU €€ MOJIOKEHUM, BICKYIICH
HapyllieHue OajlaHca MyOJIMUHBIX M YaCTHBIX WHTEPECOB MU, COOTBETCTBEHHO,
MPUHIUIIOB PABEHCTBA W CIIPABEIJIMBOCTH MPU HA3HAYEHWH MEP HOPUINYECKOU
OTBETCTBEHHOCTH 3a HAJIOTOBBIE MTPABOHAPYILICHUS.

4.2. BoiaByisisi KOHCTUTYLIMOHHO-TIPABOBOM cwmbici ctathu 113 Hamorosoro
konekca Poccuiickoit  ®epepaimu, Koucrturyumonusii Cyn  Poccuiickoi
®denepanuy, Kak CICAYyeT W3 TPABOBBIX TO3MUIHH, CHOPMYIMPOBAHHBIX WM B
[Toctranosnenun ot 14 urons 2005 roga Ne 9-11, kKOHKpeTU3UPOBAJI MPEANUCAHUA
crarbu 57 Koncturyummn Poccuiickoii denepaumm mo WX CMBICTY B CHCTEMHOMU
CBSA3U C JPYTUMH 0A30BBIMH KOHCTHUTYIIMOHHBIMU HOPMaMH O MpaBax U CcBOOOJAX,
MMEIOIINMU MPAMOE AeUCTBHE. MICXOaa U3 3TOr0 CChUIKHA HAJIOTOIUIATENBIIUKOB HA
TO, YTO OHW HE MOTJIM MPEABUAECTh, KAKOE HMEHHO MCTOJIKOBAHUE JAHHOW CTaTbU
npeanpumer Koncturyumonnsii Cyn Poccuiickolt denepanuu, 1o CyLIECTBY,
O3Hauajau Obl OTCTAMBAHUE HEKOHCTUTYLIMOHHOW TPAKTOBKU €€ TMOJIO0KCHUH,
OCHOBAaHHOW Ha Cyry6o (opMasibHOM TOHUMAHWHA HOPMBI O CPOKE JaBHOCTH
MPUBJICUCHUA K OTBETCTBEHHOCTH 3a COBEPLICHHE HAJIOTOBBIX MPABOHAPYIICHUM,
BOIPEKH €€ AECUCTBUTETHOMY KOHCTUTYITMOHHO-IIPABOBOMY CMBICITY.

[TonoGHOTO poma cchuTku (haKTHUECKH HMCIMOJNB3YIOTCS Uil 0OOCHOBAHUS
JOMYCTUMOCTH HEIO0OPOCOBECTHOTO MOBEJCHUS HAJIOTOIIATEIbIIMKA, UMEBIIETO
LEJIBI0 COKPBITHE HEJIOMMKH KaK B XOJ€ MPOBEACHUS MEPONPHUATHH HAIOTOBOTO
KOHTPOJISi, TAK U B MPOBEPAEMbIN NEPHO HATTOTO00JIOKEHUA B LIeJ0M. Mex Ty TeM
nanHoe KoncturynmonneiMm Cynom Poccuiickori ®enepaiiid  MCTOJIKOBAHUE
crarbu 113 Hanorosoro koaekca Poccuiickoit ®denepaiiui HE MOTJIO MPHUBECTH
(uto mpu3Haercss W camuMm Eppomeiickum CyaoM 10 TpaBaM 4YellOBEKa B
noctaroBiieEnn OT 20 centsa6ps 2011 roma) k HempenackazyeMOCTH TOJIKOBAHUS

MAaTCPHUATIBHO-IIPABOBBIX YCJ'IOBI/Iﬁ HaJIOT000JT0KEHUS MMPUMCHUTCIIBHO K



16

MPOIIEANIEMY BpPEMEHM (HampuMep, HE pacHIMpWiICAd TIEPEUCHb OIEpaluii,
MO/JICKAIUX ~ HAJOTOOOJIOKEHHIO), OHO HE W3MCHHJIO CYTh HAJOTOBOTO
MPAaBOHAPYILICHUA W HE PACIIMPUIO KPYr [ESHWW, KOTOPBIE MOTJW TOBJICYb
MpecieIOBaHUE 32 YKJIOHEHHUE OT YIUIaThl HAJIOTOB W MPUMEHEHHE MTPAgOB.

[To cymiecTBy, HE OTMEHSA MPABUJIA O CPOKAX MPUMEHCHUS CAHKIUNA B CBA3U
C yKIOHEHHWeM OT ymaatel HanoroB, Koucrtutyumonusii Cya Poccuiickoi
Oenepanii TONBKO  BBISABWJI  €JUHCTBEHHO BO3MOXHBIA € TOYKM 3pECHUA
Koncrurynmum Poccuiickoin ®denepaumu  CMBICT 3TUX TPaBWI € LEIHBIO
o0ecrieyeHUss  MX  Pa3yMHOr0 W COPAaBEJIMBOIO  NPUMEHEHUS K
HAJIOTOIJIATEIbIIMKAM, KOTOpbiE  JCHCTBOBAIM  HEHAJUICXKAIMM  00pa3oM.
COOTBETCTBEHHO, HET OCHOBAHWU Uil YTBEPXKACHUS O HAJUYUU KOJUJIU3UHU C
KOHCTUTYLIMOHHBIM ~ 3alpeTOM Ha JCUCTBME C OOpaTHOM CHJIOM 3aKoHa,
YCTAHABJMBAIOIIETO  HOBBIC  HAJOTWM WM  yXYIIIAKOLIErO  MOJ0KEHHE
HajoromnarenpukoB. [lo cmeicny cratem 57 Konctutyumn Poccuiickoi
Oenepanyu, 3TOT 3aMpeT PACHPOCTPAHIETCA HA 3aKOHBI, KOTOPBIE HM3MEHSIOT
MMYILECTBCHHOE MOJIOKEHUE HAJIOTOTUIATENBIINKA U HEMOCPEACTBEHHO BJIMSIOT HA
MOPSAJAOK HUCIOJIHEHUA MM HAJOoroBod oO0s3aHHOCTH. [lopsaaok ke JAEHCTBUS BO
BPEMEHH 3aKOHOB, VCTAHABIWBAIOIIMX OTBETCTBEHHOCTh 34  HAJIOTOBBIC
MMPABOHAPYIICHUA W PETJIAMEHTHPYIOIIMX MPOU3BOJICTBO MO JAejaM O TaKuxX
HAPYLICHUAX, JAHHOM KOHCTUTYLMOHHOM HOPMOM HE OXBATBIBAETCA — OHU
MOAUMHSIOTCS YHUBEPCAJBHBIM ISl MyOJMYHONW FOPUANYECKON OTBETCTBEHHOCTH
npeanucanusm cratbun 54 Kouctutyuum Poccuibickoit ®enepaiuu, COTIacHO
KOTOPOM 3aKOH, YCTAHABJMBAIOIMIMA WIM OTATYAKOIIMA  OTBETCTBEHHOCTb,
oOpaTHOM CHJIBI HE MMEET (YacTh 1); HUKTO HE MOYKET HECTH OTBETCTBEHHOCTH 3a
JeIHUE, KOTOPO€ B  MOMEHT €ro  COBEPIICHUA HE  MPU3HABAIOCH
MPABOHAPYIICHUEM; €CJIA MOCJIE COBEPIICHUA NPABOHAPYIICHUS OTBETCTBEHHOCTD
32 HErO YCTpaHEHA WA CMATYCHA, MPUMEHSETCS HOBBIA 3aKOH (WacTh 2). OTH
MPEANUCAHUS TAK)KE UMEIOT OTPAHUYCHHOE MTPEIMETHOE NEUCTBUE.

Camo xe mo cebe yrouHeHne (TIOCpPeACTBOM TONKOBaHUA B [locTaHoBIeHNA
Koncturymmonnoro Cyma Poccuniickoit ®deneparuu ot 14 wrons 2005 roma Ne 9-11)

cmbicia crarbu 113 Hamorosoro koaekca Poccuiickoii ®epepaiun  —
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MPUMEHHUTEIIBHO K KOHKPETHBIM aenam HEJIOOPOCOBECTHBIX
HAJIOTOIJIATEIBIIMKOB — HE  MOXET pacCMaTpUBAaTbCS M KaK HOBas HOpMa,
BBOJASAIIAA CAHKLMIO 32 BOCHPEMATCTBOBAHHUE MPOBEACHUIO HAJIOTOBOUN MPOBEPKH.
Tak, B ciay4ae COCTaBJICHMA B TNpEAeNiax CpPOKa MaBHOCTH TPUBJICYEHUSA K
HAJIOTOBOM OTBETCTBEHHOCTH aKTa TMPOBEPKH, KOTOPHIM YCTAHOBJEH (pakT
HapYIIECHUS HAJIOTOBOTO 3aKOHOAATENIHCTBA M C(hOPMHUPOBAHA BOJIA TOCYIapCTBa Ha
JanbHENIee B3bICKAHUE HAJIOTOBBIX CAHKIMH, HAJOTOIUIATEIbIIUK MOKET
MPEABUJIETh, YTO TOCYAAPCTBO MPUMET MEPHI MO B3BICKAHHWIO C HErO0 HAJIOTOBBIX
CaHKIMH, TOCKOJBKY HAJUUYUE MPEANOCHUIOK JiJii 3TOTO ObUIO OMNPEACSICHO W
3a)UKCHPOBAHO SIBHBIM 00pa3oM W B CPOK, B TEUYCHHE KOTOPOTO
HAJIOTOIJIATENBIIUK ~ OOBEKTUBHO MOT  OXKHJATh TPUMEHEHUS K  HEMY
rOCYJAPCTBCHHOTO TMPUHYXACHUS B CBSI3M C HEUCIOJIHEHWEM HaJIOroBOM
00S13aHHOCTH.

Uro xacaercs OAO «Hedranas wxommanus «tfOKOC», 1O BbIsBICHHE
Koncturynumonnsim Cynom Poccutickoit denepanyii KOHCTUTYITHOHHO-ITPABOBOTO
cmbicnia cratbu 113 Hamorosoro koaekca Poccutickoit deaepannu HE MOBIEKIIO
MEPECMOTPA BHIHECCHHBIX B OTHOILIEHUH KOMIAHUM OKOHYATEIbHbBIX BCTYIMHUBIIHUX
B 3aKOHHYIO CWJIY CYJI€OHBIX AaKTOB W, COOTBETCTBEHHO, HE 3aTPOHYJIO JAHHBIN
aCMEKT TapaHTUH NMPABOBOM ONPEAETIEHHOCTH.

4.3. Ilpu paccmMoTpeHuu Bompoca O mpumMeHeHun cygamu B aeine OAO
«Hedrsanas kommanns «KOKOC» crareu 113 HamoroBoro komekca Poccmiickoit
Oenepanuu B UCTOJKOBaHUU, JaHHOM KoHctutynmoHHeiM Cynom Poccuiickoi
denepanuu, claeAyeT YUUTHIBATh U KOHKPETHO-UCTOPUUECKUI KOHTEKCT Pa3BUTHSA
PErYJUPOBAHUS HAJIOTOBBIX OTHOIICHHUH.

B ycnoBusAX MOJUTHYECKON M SKOHOMHYECKON HecTaOUIbHOCTH 90-X rooB
MPOIICAIICTO BEKAa HECTAOWIbHBIMU ObUIM W HAJIOTOBOE 3aKOHOMATENICTBO U
MPABOMPUMEHUTENIbHASA MPAKTUKA. [ 0CYJapCTBO BBIHYKJICHO OBLJIO MHOTOKPATHO
MOBBIIIATh MEPbl OTBETCTBEHHOCTH 32 COBEPIICHUE HAJIOTOBBIX MPABOHAPYIICHUN
W YCWIMBATh KOHTPOJIb 32 HAJOTOMJIATEIbIIMKAMUA C TIOMOIIBKD HOBOWM
CIIEUUAIBHOW CUJIOBOM CTPYKTYPBbl — HAJIOTOBOW MOJMLUMUM U B TO K€ BPEMHA

HU3bICKHUBATDH CHOCO6BI, CTUMYJIMPYIOIIKUC HAJOIOINIaTCIBINKMKOB K HCIIOJHCHHUIO
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00SI3aHHOCTH MO YIUIATE HAJOTOB B paMKaX HAJOTOBOM aMHUCTUHU W JieTaJIu3alluu
CBOETO MMyIecTBa 1 A0x0a0B (Yka3 [Ipesuaenra Poccutickoii ®enepammm ot 27
okTs10ps 1993 roga Ne 1773 «O nposeaeHnu HaIOroBoW aMHACTAA B 1993 To1y»).

Tombko B Hawane 2000-x romoB Poccuss cmorjia nOpuUCTYNHUTh K
MOJITHOMACIITAaOHOH HaNOroBOUW pedopme, KoTOpas O3HAMEHOBAIACh MPHUHATHEM
Hanorosoro koaekca Poccuiickoin ®denepanmy W 3aJadaMyd KOTOPOW CTaju, ¢
ONIHOW CTOPOHBI, YMECHBIIECHUE HAJIOTOBOW HArpy3ku Ha J0OPOCOBECTHBIX
HAJIOTOIJIATEABIIUKOB W CHWKEHHE U3JEPKEK, CBA3AHHBIX C MCHOJHEHUEM
HAJIOTOBOT'O 3aKOHOJATENIbCTBA, a C JAPYyrod — obOecnedeHue O0Jiee BBICOKOTO
YPOBHSl TMPO3PAYHOCTH HAJIOTOBBIX OMEpalui i rOCyAapCTBa, MOBBIIICHUE
3 (PEKTHBHOCTH HAJIOTOBOTO AJIMUHUCTPUPOBAHUSA U CY)KCHUE BO3MOKHOCTEH IS
VKJIOHEHHUS OT HAJIOroo0J0KeHUs. B KOHEYHOM MTOre pedb 1uia O NMPUOINKEHUH
POCCHUHCKOM HAJIOTOBOM CHUCTEMbl K JIYUIIMM MEXAYHAPOIHBIM 00Opa3lam.
[TosTomMy 0C000 BaXKHBIM B 3TOT MEPHOMA OBLJIO CO3/IaHUE MPABOBBIX MEXAHU3MOB
B3MMaHMS HAJIOTOB U KOHTPOJIS 32 UX YIUIATON, KOTOPBIE MO3BOJIMIIA Obl JOOUTHCS
WCIIOJTHEHUA HAJIOrOBOM OO0SA3aHHOCTU PaBHbIM O00pPa30M BCEMH KaTErOpUSIMU
HAJIOTOTLJIATEIBIIUKOB, BKJIOUAsd KPYMHEHIINX HAJOTOIIATEIbIIUKOB, UTPAOIINX
CHCTEMOOOPA3YIOIIYIO POJIb B HATOJIHEHUH OIOIKETOB.

Crnemnuduka HAJIOTOBOTO PEryJIMPOBaHHUs, MHOTO00Opa3ne cnocob0B BEICHHS
MPEANPUHUMATENIBCKON AEATETBHOCTH, TOCTOSTHHOE MOSIBJICHUE HOBBIX BAPUAHTOB
VKJIOHEHHWS  OT  yIUIaThl  HAJOrOB  CEPbE3HO  3aTPYJHSIOT  CO3JaHUE
3aKOHOJATENBHBIX TIPABWIJ, CIMOCOOHBIX 3(P(EKTHBHO TMPOTHBOCTOATH BCEM
BO3MOXKHBIM CJIy4asiM HX HapyiueHus. Kak mOKa3blBaeT OMBIT TOCYIAPCTB,
MMEIOIUX MHOTOJIETHIOK TPAKTUKY MPOTUBOACHCTBUS YKJIOHEHHIO OT YIUIAThl
HAJIOTOB, OJHUMHU TOJbKO 3aKOHOJATEJIbHBIMU CPEICTBAMHU PELIUTh AAHHYIO
npo0JieMy HE BCErja BO3MOXKHO, 4YTO OOYCJIOBJIMBAET OCOOYIO POJb CYACOHBIX
JTOKTpUH. B poccuiickoii cyaeOHOH CHCTeME TOJKOBAaHME 3aKOHA BBICIIIMMHU
Cy1eOHBIMH OpraHaMU TaKXKe MPU3BAHO OKA3bIBATh CYIIECTBEHHOE BO3JCHCTBUE HA
dhopmupoBanue cyaeOHON MPAKTHKA, B TOM YHCIIC TTO HAIOTOBBIM CIIOPaM.

4.4. Beispnennsii KonctutyimonseiMm Cyaom Poccuiickoit ®@enepaiuu B

IToctanosnenuu ot 14 nrong 2005 roga Ne 9-11 KOHCTUTYITHOHHO-TIPABOBOM CMBICT



19

crateu 113 Hanorosoro koaekca Poccuiickoii @enepanuu, npeanoiaratoimyii B
ClIydyae TmMpOMycKa CpOKa JAaBHOCTUM TIPUBJICYCHUS K OTBETCTBEHHOCTH 34
COBEPIICHUE HAJIOTOBbIX MPABOHAPYILICHUH HEOOXOAUMOCTh ydeTa CyJI0M
MOCJIEACTBUMA HEMPABOMEPHBIX JEHCTBAM HAJOrOIJIATENIBIIAKA MPU MPOBEACHUU
MEPOMNPHUATUNA HAJTOTOBOTO KOHTPOJSA, OCHOBBIBAETCA HA PaHEE HEOOHOKPATHO
noatBepxkaeHHoM — KonctutynmonasiMm  Cygom  Poccmiickoit  ®Deneparuu
uctonkoBanuu ctatb 57 KoHctutynmum Poccuiickoit  ®eaepauuu, Kak
MPEANOJIaraiieit Takyo HE0OOXOAUMOCTb.

B IlocTanosnenuu ot 12 oktsa6psa 1998 roga Ne 24-IT u Onpeaenenun ot 25
monsg 2001 roma Ne 138-O, mnpunstoM 1o xoaaTaicTBy MuHHCTEPCTBA
Poccuiickoit ®enepaumu mo HajoraM M cOopaM O pa3bsICHEHUH JaHHOTO
[Tocranosnenus, Koncruryumonusii Cyn Poccuiickoit @enepaiu onupajica Ha
MPUHIMI 100POCOBECTHOCTH HAJIOTOILIATEBIIMKOB KaK OJWH W3 BaKHEHUIIMX
3JIEMEHTOB KOHCTHUTYLMOHHO-TPABOBOIO PEKAMa PETYJIUPOBAHUSA HAJIOTOBBIX
OTHOLIECHUHA W MyOJUYHOTO MPAaBONOPAAKA B LieJoM. [[pUMEHUTENBRHO K BOMPOCY O
TOM, MOXET JIU CUMTAThCA YIUIQUEHHBIM CHUCAHHBIA OAHKOM HAJOT, PeaJibHO HE
MEPEUYNCIIEHHBIN B OIOKET, — MPU OTCYTCTBUU COOTBETCTBYIOIIMUX JCHEKHBIX
CPEACTB Ha KOPPECHOHJCHTCKOM cUeTe OaHKa, eclii OHU Oblin (opMaabHO
3QUUCJICHBl OAHKOM Ha CYE€Ta HAJOrOoIUIaTENbIIMKA, a TAKXKE MPU OTCYTCTBUU
JEHE)KHBIX  CPEACTB  HA  PacyeToM  CYETE€  HAJOTrOIUIATENbIIAKA,  —
Koncturymonnsiit Cya Poccuiickoit ®enepaiiny mosacHWI, 4YTO B TAKOM Cilyyae
HAJIOTOBBIE OpraHbl 00s13aHbI JIOKA3bIBATh O0OHAPYKUBAIOILLYIOCS
HEJIOOPOCOBECTHOCTh HAJIOTOIJIATEIbIIMKOB U OAHKOB B MOPSAJKE, YCTAHOBJIEHHOM
Hanorossim konekcom Poccuiickoii ®enepauuy;, w3 nOpu3HaHuss OaHKOB H
HAJIOTOILJIATEABIIUKOB  HEJOOPOCOBECTHBIMM  BBITEKAECT, UYTO HA HUX HE
pacrnpocTpansierca mnpaBoBas no3uuus Koucruryuumonnoro Cynma Poccuiickoit
®denepanuu, B COOTBETCTBUU ¢ KOTOPOH KOHCTUTYIIMOHHAA 00S3aHHOCTh KAXKJ0TO
HAJIOTOIJIATEIbIIUKA CUUTACTCS MCIOJHEHHOH B MOMEHT CHHUCAHUs OaHKOM C
PACUETHOrO CYETA HAJIOTOIIATEBIINKA CPEACTB B YIIATY HAJIOra, MOCKOJBKY, MO
CYILIECTBY, OHU OT UCIOJIHCHUS TAHHOW 00S3aHHOCTHU YKIIOHUJIUCH, TOCYIapCTBO B

JUIC CBOUX HAJOTOBBIX W APYIHX OPraHoOB AOJDKHO OCYINCCTBIIATH KOHTPOJIb 34
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MOPANKOM  HWCIIONHCHWS ~ OaHKaMW  MyOJWYHO-TIPAaBOBOW  (DYHKIIMHM  TIO
MEPEUYNCIICHUIO HAJIOTOBBIX TIUIATEXKEH B OIOMKET, B CBA3M C STUM B Cllyuae
HEMOCTYIUICHUA B  OIOJKET COOTBETCTBYIOIIMX JICHEXKHBIX CPEACTB  JUIA
YCTAHOBJICHUSI HEAOOPOCOBECTHOCTU HAJIOTOIUIATEIBIIIUKOB HAJOTOBBIE OpPraHbl
BIpaBe — B LeNAX oOecreueHus OajaHca TOCYJApCTBEHHBIX M YAaCTHBIX
WHTEPECOB — OCYILECTBJIATh  HEOOXOJUMYKD TPOBEPKY W  MPEABABIATH B
apOuTpaXHbIX Ccyaax TpeOoBaHMsA, 00ECNEUMBAOIIAE MOCTYIJICHUE HAJIOTOB B
OIOJIKET, BKJIIOUAs HCKM O TPU3HAHWUU CAECIOK HEACHCTBUTEIBHBIMU W O
B3BICKAHHUM B JJOXOJ rOCYJapCTBA BCETO MOJYUYEHHOTO MO TAKUM CICJIKaM.
[IpuBeneHHas mnpaBoBag MNO3ULMA, Kak oTMeueHo B OmnpeneneHun
Koncturymonnoro Cyaa Poccuiickoit @enepanuu ot 10 suBaps 2002 roga No 4-
O, HocuT OOIIMHA XapakTep W KAaCaeTCsid BCEX HOPM, OMNPEACTAONIMX MOMEHT
WCIIOJTHEHUA IOPUANYECKUM JIMIIOM HaJoroBoro ods3zarenbcrBa. C yueToM 3TOTO
BbiBOJIa KoHcTutymonnsii Cyn Poccuiickoit @eaepaiuu B OnpenesieHun ot 8
anpens 2004 roga Ne 168-O ykazan, 4To BBEAEHUE TAKOTO YCJOBHUS MPUHSATHUSA
HAJIOTOIJIATEIBIIMKOM K BBIYETY CYMM Hajiora Ha A0OABJICHHYIO CTOMMOCTH MpHU
pacueTe TNOAJICKAIECH yIyare B OIOMKET HMTOTOBOM CyMMBI Hajora, Kak
00s13aTeJIbHOCTh OIUJIaThl MCHOJIb30BAHHBIX WM B pacuerax ¢ NOCTaBUIMKaAMU
BEKCEJEH JEHEKHBIMU CPEACTBAMM, HAMNpPaBJICHO HAa CO3JaHUE NPAMOH
3aBUCUMOCTH PEATM3ALMH HAJIOTOIIATENIbIIIMKOM MPaBa HA BHIYET CYMM HAJIOTa Ha
N00ABJICHHYID CTOMMOCTb OT BBIMOJHEHUS WM OOS3aHHOCTH TMPOU3BECTHU
(bakTHUECKHE, UMEIONMNE PEaTbHBI XapakTep 3aTpaThl HA OIJIATy BBIYMTACMBIX
CYMM HAJIOra, OTCYTCTBUE y HAJIOTOMJIATENbIINKA 00A3aHHOCTH O00ECIEYUTh — B
LEJIAX TPUHATHS K BBIUETY HAUYUCIICHHBIX CYMM HAJIOTa — PEAJIbHIMU BCTPEUHBIMU
MJIATEXKAMU BEKCEJIS, KOTOPbIE MEPENAtOTCA B CUYET OIMJIAThl MPUOOPETEHHBIX Y
MOCTABIIMKOB TOBApOB (padoT, yciyr), 03Ha4aio Obl OTCYTCTBHE OCHOBAHWN IS
CaMOro BbIYETA HAUMCICHHBIX CYMM HAJIOra M, KPOME TOro, MO3BOJISIIO Obl
HEIOOPOCOBECTHBIM  HAJIOTOIJIATENIbIIMKAM € TOMOIIbIO  MHCTPYMEHTOB,
UCIOIb3YEMbIX B TPaXKJAAHCKO-MTPABOBBIX OTHOIICHUSAX, CO3JaBaTh CXEMBbI

HE3aKOHHOT0 OOOTaIlEHUsA 3a CUET OOJKETHBIX CPEACTB, UTO MPUBOJUIO OBl K
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HaPYIICHUIO MyOJIMYHBIX HHTEPECOB B c(hepe HANMOTOOOIONKEHUS U K HAPYIICHHUIO
KOHCTUTYLIMOHHBIX MTPaB U CBOOOJ APYTUX HAJOTOILIATENIbIIIUKOB.

Takum oOpazom, yxe ¢ Hawaina 2000-x roaoB HaJOrOMIATEIBIIMKA —
mpoeCCHOHAFHBIE YYACTHUKHA TMPEANPUHAMATEIILCKOW NEATSIFHOCTH MOTJIH W
JIOJIKHBI ObUIM OCO3HABaTh BO3MOKHOCTh TAKOTO MOJX0JIa K TOHUMAHHUIO CTaThU
113 Hamorosoro koaekca Poccutickort denepanii, KOTOPHIM HaIllel OTPAKEHUE B
€€ KOHCTUTYLHOHHO-TIPABOBOM HCTOJIKOBAHWH, JAaHHOM KOHCTUTYIIMOHHBIM
Cynom Poccuiickoit ®eneparun B [Toctanosnennu ot 14 urons 2005 roga Ne 9-1I1
u MPEANoJIaraiemM yueT Cya0M HEMPABOMEPHOTO MOBE/ICHUS
HAJIOTOIJIATEIbIIMKA TPU OMNPEACIICHUN TMOCIEACTBUNA MPOIMyCKa HAJIOTOBBIM
OPraHoM CpOKa JaBHOCTUM TPUBJICUEHUA K OTBETCTBCHHOCTH 34 COBEPIICHUE
HAJIOTOBOT'O MPABOHAPYIICHHUS.

4.5. Eponetickuii Cya mo mpaBaM 4desoBeKa MocTaHoBAeHHEM OT 31 urons
2014 rona npwsnan Hapymenue Poccrei nmymmectsennabix npas OAO «Hedrsnas
komnanus «fOKOC», Bbipa3uBiiieecsi B NPUUMHEHUH KOMMAHUU-3aBUTEIILHULIC
MaTtepuajibHOro yiiepoa. Mexay TeM MNPUHLHUNHAIBHOE 3HAYEHHUE HMMEET TO
00CTOATENILCTBO, YTO MATEPUAJIBHBIC TOTEPH SIBUIUCH CJIEACTBUEM HE3AKOHHBIX
JNEHCTBHUIM caMOW KOMITAHUU, TOCYAAPCTBO K€ ObLJIO BBIHYKACHO MPUMEHSITH MEPHI
OTBETCTBEHHOCTH, B TOM 4YHUCJE QJAMUHUCTPATUBHOW, C TEM  4YTOOBI
KOMIMEHCUPOBATh MPUYNHECHHBIA €My UMYIIICCTBEHHbBIN BPE/I.

OAO «Hedranas xommanus «fOKOC», kak cieayeT W3 BHIHECCHHBIX B
OTHOIIIEHUH HETO CYJACOHBIX aKTOB, UCMOJb3Ys U30IIPEHHBIE HE3AKOHHBIE CXEMBI,
MPOSIBAJIO ¢€0s1 B KAQUECTBE 3JIOCTHOI'O HEIJIATEbIIMKA HAJIOTOB M MPEKPATHIIO
CBO€ CYIIECTBOBAHUE, OCTAaBUB CEPHE3HYIO HEMOTAIIEHHYIO 3aJI0JIKEHHOCTb.
JleATeTbHOCTh KOMMAHWK, C YYE€TOM 3aHUMAEMOrO €K MECTa B 3KOHOMHUKE
CTpaHbl — JAXKE €CJIM OCTAaBUTh BHE MPABOBOr0 aHAJIM3a BOMPOC O COPABEIIUBOCTH
croco0oB (hOPMHUPOBAHUA AKTUBOB KOMITAHWHM B CTPATETHUECKHU BAXHOW W OJTHOM
13 Haubosee NOXOHbIX OTpacied pOCCUICKON 3KOHOMHUKH, Onarojaps KOTOPbIM
OHa BONDIA B YHCIO KPYMHEHITUX  XO3IUCTBYIOIIMX CYOBEKTOB (W,
COOTBETCTBEHHO, KPYMHECWIWX TMOTEHIHMAJBHBIX  HAJOTOIUIATEIBIIIMKOB) B

Poccun, — mmena mpasopazpymatomuii  dpdext, mpensATcTBYS CTaOWIH3aIuN
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KOHCTUTYLIMOHHO-TIPABOBOTO peXuMa U NyOJuyHOro npasonopsanka. He orpunan
HaJIM4Yusl B JEATEIbHOCTA KOMIIAHMM MACIITAOHBIX CXEM YKJIOHEHHS OT YIUIaThl
HajioroB u Epponeiickuit Cyn no mpaBam uejioBeKa, MPUHUMAs MOCTAHOBJIEHUE OT
20 cents6ps 2011 rona.

B »sTtom koHTekcTe cama mo cebe BhIIJIaTa MPUCYXACHHON EBponelckum
CynoMm mo npaBam 4esioBeKa OBIBIIMM aKI[MOHEPAM KOMIAHWU, BbICTPOMBIIEH
HE3aKOHHBIE CXEMbl YKJIOHEHUSI OT HAJOroO0JIOKEHUA, WX HACIACTHUKAM U
MPABOMPEEMHUKAM CTOJIb 3HAUYUTECIBHOW JICHC)KHOW KOMIICHCAIIMA W3 TOM
OFOJIKETHOM CHUCTEMBI, KOTOpas PEryjspHO HE Mojiydyajia OT HEE B JIOJKHOM
00bEME OIPOMHBIC CYMMbI HAJIOTOBBIX TJIATEKEH, HEOOXOAUMBIE B TOM YMCHE TS
BBITIOJIHEHUA MYOJUYHBIX 00A3aTEIBCTB MEPE] BCEMU T'PaKIaHAMU, MPEOA0ICHUA
(hpMHAHCOBOTO W HSKOHOMHUYECKOTO KPH3HCA, MPOTHBOPEUYHAT KOHCTHUTYIIHOHHBIM
MPUHIMIIAM PABEHCTBA W CHPABEJIMBOCTA B HAJOTOBBIX IMPABOOTHOIIECHUSX
(cratbst 17, wacTth 3; ctaths 19, wactu 1 u 2; crates 55, wactu 2 u 3; cratesa 57
Koncturymuu Poccutickoit denepamnmn).

Nmenno cymectBo aestenbHOocTH OAO «Hedranas kommanma «HOKOC»
KaK IOPUIUYECKOTO Juia (a HE TOJBKO YCTAHOBJICHHBIC B TIOPSAIKE YTOJOBHOTO
npeciienoBanus  (pakThl MOIICHHWYECKOTO TIOBEJACHHS UJICHOB PYKOBOJISIIHAX
OPraHoOB KOMIIAHMU M HEKOTOPhIX €€ aKIMOHEPOB W HAJMYUE HAa MOMEHT
JUKBUJAIMA HEUCTOJHEHHBIX 00S3aTeNbCTB, B TOM YHUCJE Mepesa OIKETOM, Ha
CyMMY, 3HAUWTEJIbHO TMPEBBIMIAIIYIO Pa3MEP NPUCYKICHHOW KOMIICHCAIUH,
KOTOPBI€ TaK)KE TMPUBHOCAT KyMYJATHBHBIA 3((EKT B OIEHKY BO3MOXHOCTH
ucnoiHeHusa B cooTBeTcTBUM ¢ Konctutynmed Poccumiickoit  ®eaepanuu
noctarosiieansa EBponeiickoro Cyna mo npaBam uejoseka oT 31 wrons 2014 rona)
00yCJIOBIIMBAECT HECOOTBETCTBHUE MPUCYKACHUA KOMIIEHCAIIUU KOHCTUTYIIMOHHBIM
MPUHIIMIIAM PABEHCTBA U CIPABEAJIMBOCTH U, CJICIOBATEIILHO, HEBO3MOXHOCTh €€
BBITJIATHI ¢ TOUKM 3peHusa Koncrutynuu Poccniickonn Oenepannn.

Hapymienue 3Tux NpUHIMIOB OYEBUAHBIM O0OpPA30M BBIPAXKAETCS U B TOM,
yto EBponedickuii Cya 1O mnpaBaM UeNOBEKAa TMOCTAHOBWJI  BBIIUIATUTH
komrieHcanmto ObiBiM aknmoHepam OAO «Hedrsanas xkommanus «FOKOC», nx

MMpaBOIIPCCMHHUKAM H HACICIHHKAM. MG)KI[y TCM MAKOPHUTAPHBIC AKIHMOHCPBHI,
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KOTOpbIE, ecyiu caeaoBath Jjioruke EBpomeiickoro Cyaa mo mpaBaM 4elIOBEKa,
MMCIOT TPaBO Ha OOJIBIIYID YacTh MNPUCYKICHHOW KOMIIEHCALIMU, SBJISIOTCS
MMEHHO TEMH JIMI[AMH, KOTOPbIE Y4YaCTBOBAJIM B HE3aKOHHOW JEATEIbHOCTH
koMnaHuu. Ho naxke eciu akiMOHEepbl M HE MPUHUMAJIM HEMOCPEICTBEHHOTO
y4acTHsi B BBICTPAUBAHWU HE3AKOHHBIX CXEM, MPUBEAIINX K HETaTUBHBIM i
KOMIMAHWUU TOCJCACTBUSIM W B MTOrE K MPEKPAIICHUIO €€ JICSITeNIbHOCTH, OHU
MOJTIyJajid  TUBHICHBI, CHOPMHUPOBAHHBIE B TOM YHCIE 3a CUET CPEACTB,
MOJUICHKAIIMX, TPU YECTHOM yIUlaTe HaJOroB, MEPEUUCICHUI0O B  OIOMIKET.
[ToHecenHbie aKIMOHEpAMU TOTEPH (€CIM MPU3HABATH TAKOBHIE C TOUKH 3PEHUS
o0IUX pe3yabTaTOB ACATEIHHOCTH KOMIAHWW, UTHOPUPYS TPH 3TOM (hakT monra
nepea MyOJWIHBIMA M YaCTHBIMH KPEAWTOPAMH HA MOMEHT €€ JIMKBWIAITUH)
ABJIAIOTCS, TAKUM 00pa3oM, CJICACTBUEM HEOCYIIECTBJICHUS UMH KOPIOPATUBHBIX
MpaB pa3yMHO W JA0OPOCOBECTHO, B COOCTBEHHBIX HHTEpECcaX M HHTEpecax
IOPUIMYECKOTO JIUIA, TPUTOM YTO MNPUMEHUTEIBHO K YYaCTHIO B AKIIMOHEPHOM
KanuTajie — UCXO/IA U3 MPABOBOM MPUPOJBI TAKOTO POJia XO3AUCTBEHHbBIX OOIIECTB
KaK 3JIEMEHTa MyOJIMYHOrO MPABOMOPSAIKA, UMEIOIIEr0 KOHCTUTYILIMOHHYIO OCHOBY
B MPUHIIATIAX HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH M CBOOOIBI IOTOBOpA (CTAaThH
8, 34 u 35 Koncturymuu Poccuiickoit denepanun), — K 0OBIYHOMY ACIIOBOMY
(MpeInPUHNMATEIBCKOMY) PHUCKY TTPUCOCIMHSIIOTCS TAaK)Ke PUCKH HEPA3yMHOTO U
HEOOPOCOBECTHOTO TIOBEACHUS JIMI[, OCYIIECTBISIOMUX (YHKIIUA OPTAaHOB
YIPABJICHAS IOPUINICCKOTO JIUTA, JEHCTBYIOMUX OT €r0 HMEHU U (POPMHUPYIOTITHX
€ro BOJIIO.

Henpumenenue xe crarbu 113  Hanorooro «koaekca Poccuiickoi
Oenepanun B €€ KOHCTUTYLIMOHHO-TIPABOBOM ~ CMBbICJIC,  BBISABJICHHOM
KoncturynmonnsiMm Cynom Poccutickoit ®@enepanmu B Iloctanosnenun ot 14
utoyisg 2005 roma Ne 9-11, B nene OAO «Hedtsanas xommnanus «FOKOC» na sTamne
€€ MPUBJICYCHUS K OTBETCTBEHHOCTH 32 HAJIOTOBBIEC MPABOHAPYIIEHUA — OCOOEHHO
B KOHKPETHOU CUTyalMu OECNPELeACHTHOTO IO CBOUM MaciiTadaM YKJIOHEHHS OT
HAJIOTOO0JIOKEHUS B YCIOBUAX OCTPOM MOTPEOHOCTH TOCYIapCTBA B OIOMKETHBIX
CPEACTBAxX Uil BBIXOJA U3 SKOHOMHMUECKOTO KPU3HUCA M OCYIIECTBJICHUS KpaiHe

HGO6XOI[I/IMI>IX MCDP COHH&J’IBHOﬁ 3allUThl KW TIOAACPIKKH 3HAUUTECJILHOM YacTH



24

rpakJaaH — 03HAYAjI0 ObI, IO CYTH, HE TOJIHKO MPUOCTAHOBJICHUE NECHCTBUAS CTAThU
57 Koncturyumun Poccumiickot ®enepannn, HO W HAPYLWICHUE NPUHLOUNOB
paBEeHCTBA W CIPABEIIMBOCTH, BBITEKAIOIUX U3 ee crateit 17 (wacte 3), 19 (wactu
1 u2)u S5 (uactu 2 u 3).

B KOHKPETHO-UCTOPWYECKHUX YCIOBHUAX, TPEOOBABIIMX OT TOCYAAapCTBa
ONITAMM3AIAN HAJIOTOBOTO 3aKOHOJATENIHCTBA W TIPABOTIPUMEHUTEILHON MTPAKTAKH
B LEIAX CYKCHUS BO3MOKHOCTEH Uil YKJIOHEHHS OT HajoroobOnoxkenus, OAQO
«Hedrsanas wommammss «HOKOC» (WmeBmiee B CBOEM  pPaCIOPSKCHUH
BBICOKOTTPO(ECCHOHANBHBIX IOPUCTOB) HE MOTJIO PACCUMTHIBATh HA TPUMEHEHHUE
OTpaciieBOi HOPMBI O CpPOKE MaBHOCTH TPHUBJICUCHUS K OTBETCTBEHHOCTH 3a
COBEPINIEHWE HAJOTOBBIX TMPABOHAPYIICHWH B TIOHWMaHWH, YAOOHOM JUIs
peanm3aIiy MPOTHBOMPABHBIX IIEJICH, HO PACXOAMIEMCA C €€ KOHCTHTYITHOHHO-
MPaBOBBIM CMBICIOM. Tem Oonee uyrto panHoe KonctutymmonueiM Cymom
Poccuiickoit ®enepannn KOHCTUTYLIMOHHO-ITPABOBOE MCTOJIKOBAHUE ATON HOPMBI
(mpeamonararoiee NPEKpaIeHUe TEUEHUs TPEXJETHETO CpPOKa JAaBHOCTH C
MoMeHTa O(OPMJICHUSA aKTa HAJOTOBOM TPOBEPKH W BO3MOXKHOCTHh TPHU3HAHUS
CYIOM yBQXXHWTEIBHBIMA TPHYMH TIPOMYCKAa HAJOTOBBIMH OpraHaMH CpoKa
JAaBHOCTH B CJIydae BOCHPEMATCTBOBAHUS HAJOTOIIATENBIIUKOM OCYIIECTBICHHUIO
HAJIOTOBOTO KOHTPOJIA) KOPPECTIOHAMPOBAIO AYTEHTUYHOH BoJie (peAepaibHOTO
3aKoHOAaTenss  00ECNeYWTh  HEYKOCHUTENIbHOE  WCIOJHEHHWE  HAJIOrOBOM
00S3aHHOCTH B KOHTEKCTE O(POPMHUBIIETOCS KOHCTUTYIIHOHHO-TIPABOBOTO PEXUMA
Haj0roo0sioxkenus. KoHcTUTyMOHHO-TIpaBoOBOM cmbica ctathu 113 Hanorosoro
konekca Poccwmiickoit @®enepanui — B 4YACTH, MNPEAONPEACIAIONICH B
COOTBETCTBYIOIIUX CIydasX HEOOXOAUMOCTh PETPOAKTUBHOTO TPUMCHCHHS
mTpadoB W yMmaaThl UCMOJHATEICKOTO cOopa mo »tuMm mrpadam (B aeme OAO
«Hedrsanas xommaams «FOKOC» — 3a 2000 u 2001 roapr), — kak OCHOBAHHBIH
HEMOCPEACTBEHHO Ha mnojoxeHusax Konctutynum Poccuiickoit ®enepannm, He
JOIyCKaeT /I MPAaBONPUMEHHUTENECH, B TOM YHUCIIE CYI0B, MHOTO MOAXO0AA.

Cnenosarensro, Hactymieane misi OAO «Hedranas kommaans «FOKOC»
HEOJArONMPUSTHBIX  TIOCJICICTBHI  KOHCTUTYIIMOHHO-TIPABOBOTO  MCTOJIKOBAHUS

crarbu 113 Hanorosoro koaekca Poccuiickoit deaepannu — ¢ yueToM IPHHIMIA
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JOOPOCOBECTHOCTH HAJIOTOIJIATEbIIMKA — HE MOXET paccMaTpuBaThCad Kak
HEMPOTHO3UPYEeMOe U mpou3BojibHOe. (COOTBETCTBEHHO, oOTKa3 Poccum ot
B3bICKAHHUS C KOMIIAHMM HAJIOTOBBIX CAHKIMHA 3a HAJIOTOBbIE MPABOHAPYIICHUS,
COBEpIlIeHHbIE 10 BeTyrwieHua B cuiy [loctanosnenus Koncturyumonnoro Cyna
Poccutickoit ®enepanuu ot 14 mrona 2005 roma Ne 9-I1, ma yem HacTtamBaeT
EBponeiickuii Cyn mo mpaBam yenioBeka B moctaHoBieHUH oT 20 ceHtsaops 2011
roga, npotuBopeuns Obl KoHctutyumu Poccuiickoit ®epnepaiuu, crtatbs 57
KOTOPO# BO B3aUMOCBS3H ¢ ee cTarbamu 17 (wacte 3), 19 (wactu 1 u 2) u 55 (wactu
2 w 3) BO3NmaraeT Ha TOCYJApPCTBO OOSI3aHHOCTh OOECTICUWTH YILIATy HAJOTOB
KOKIbIM  HAJOTOIUIATENBIIMKOM HA OCHOBE TMPUHIMIOB PaBEHCTBA U
CITPaBEIJTUBOCTH.

Takum oOpaszom, ucnosiHeHue B cooTBeTcTBUU ¢ KoHcTutynueit Poccuiickoit
®enepanuu nocraHosyieHuss Eponeiickoro Cyaa mo mpaBam uenoBeka oT 31
uionsg 2014 roma mo npeny «OAO «Hedrsnas xommanms «FOKOC» mpoTtus
Poccuny, npunsTtoro Ha ocHoBanuu ctatbu 1 Ilpotokoma Ne 1 k KonBenumm o
3allUTe TPaB YEIOBEKA U OCHOBHBIX CBOOOJ B €€ MCTOJIKOBaHMM EBpomnehckum
Cynom mo mpaBaMm YeOBEeKa, — B 4acTH, 00s3bIBarolIed POCCHIO BBITUIATUTH
OBIBIIIMM AKIIMOHEPAM KOMIMAHUU-3aSBUTEJIBHUIBI B KAYECTBE KOMIICHCAIMK 3a
B3bickanue ¢ Hee mTpadoB 3a 2000 m 2001 rTomer W ymIaTy CymMMm
UCIIOJTHATEIHCKOTO cOopa mo stum mmrpadam 1299 324 198 (ommn mummmapa
JIBECTH JICBSIHOCTO JEBATh MWIJMOHOB TPHUCTA JBAJLIATh YETHIPE THICSIUM CTO
JIEBSHOCTO BOCEMb ) €BPO, — HEBO3MOKHO.

5. B moctanosnennn ot 31 wmions 2014 roma mo aeny «OAO «Hedrsanas
komnanus «FOKOC» npotuB Poccum» Epponeiickuii Cya mo mpaBaM 4eliOBEKa
KOHCTaTUpOBaN Takke HapyiieHue crarbu 1 IIpotokona Ne 1 k KoHBeHmmu o
3alllUTe TMpPaB YEJIOBEKA W OCHOBHBIX CBOOOJ B 4YacTU HCIOJIHUTEIBHOIO
MPOU3BOJICTBA, OCYIIECTBJISBIIETOCS B OTHOILICHUM KOMITAHWUU-3AasIBUTEIIbHUIIBI.
Ccblnadch Ha CBOM BBIBOJIBI, COJICPXKAIIUMECS B OCHOBHOM ITOCTAHOBJICHUM IO
nanHomy aeny ot 20 centsops 2011 roga, Esponetickuiit Cyn 1o mpaBam 4esioBeKa
OTMETHWJI; HAlIMOHAJIbHBIC BJIACTU HE JOCTUTJIA CIPABEJIMBOIO PABHOBECHS MEXKITY

3aKOHHOM LEJIBIO UCIOJIHUATEIIEHOTO MMPOU3BOACTBA U IPUMCHCHHBIMHU CPCACTBAMH,
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HE TMPOSBUB THMOKOCTh OTHOCUTEIILHO €ro CpOKOB, 0053aB KOMMOAHUIO-
3asBUTEJIBHUILY YIUIAUUBATh YPE3MEPHBIC COOPBI M HE yUTs HaJUIekKaIIUM 00pa3oM
BCce HeoOXoauMBbIe (hakTOphl (IMTyHKT 27); make €Cld HEIb3d YTBEPKAATh, UTO CaMH
nmo ce0e¢ YKa3aHHbIE HEIOCTATKM  TMOBJCKIHM JIMKBUAALMIO  KOMMAHUU-
3aBUTEJIBHUIIBI, OHM TEM HE MEHEE CEPhE3HO ATOMY CHOCOOCTBOBAIMU, MPAMO
00yCJIOBUB MPUUUHEHUE MATEPUAIBHOTO yIIEp0Oa, YIOBIETBOPSIOIETO KPUTEPUIO
NPUYUHHON CBA3M I LEJIEH CIPABEJIMBOW KOMIIEHCALIMU B COOTBETCTBUU CO
cratbet 41 KoHBeHIMM O 3a1MTe MpaB YeIOBEKA U OCHOBHBIX CBOOOA (MTyHKT 29);
UCIIOTHUTENBCKUN cOOp B pa3Mepe CEMU MPOLICHTOB OT OOIIECH CyMMBbI HAJIOTOBBIX
00513aTeNIbCTB KOMITAHUMU-3aABUTEIBHULIBI O CBOCH MNpHUpOJEe HE ObLI CBSA3aH C
(hakTHUECKMMHM  pacxXoJaMW HA  WCIIOJIHCHHWE, TIOHECCHHBIMH CyAeOHBIMH
MPUCTABAMU-UCIIOJTHUTEISAMU, A MOTOMY MOJy4YeHHAs CyMMa Obljia COBEPIICHHO
HEMPONOPLUMOHAIBHOM CyMME pacxoJ0B HAa WCHOJHEHUE, HECEHUS KOTOPBIX
MOYHO OBLIO 0XWJATh WIN KOTOPbIE ObLIH JEHCTBUTEIBHO MTOHECEHBI CYICOHBIMU
MPUCTABAMU-UCIIOTHUTEISAMHU;, U3-32 HETMOKOTO MPUMEHEHUA TAHHBIA cOOP BMECTO
TOro, 4To0bl CTUMYJMPOBATh K JOOPOBOJBHOMY MCIOJHEHUIO, OKa3aJl BEChbMa
CEpPbE3HOE BIMAHME HA TUKBUAALINIO KOMIIAHWU-3aABUTENTbHULIBI (TTYHKTHI 30 11 31).

ITonaras, 4yro mpuemjeMbiM ObLT Obl MCIOJIHUTEIBCKHI cOOpP B pazmepe
YETHIPEX MPOIEHTOB OT OOIEH CyMMBbI HAJOTOBBIX 0043aTeNbCTB, EBponeickuit
Cyn mno mnpaBaM 4eJlOBEKA OLEHWUJ MaTepUaibHbIN  yiiepO, BbI3BAHHbIN
HApYIIICHUEM B OTHOIIICHUN KOMIIAHUU-3adBUTEIbHULIBI cTaThkl 1 [IpoTtokosa Ne 1
k KoHBeHIMM O 3aluTe IpaB 4ejJOBeKa W OCHOBHBIX CB0OOOA, B 566 780 436
(MATHCOT MIECTHACCAT MIECTh MUJUTMOHOB CEMBCOT BOCEMBJICCAT THICSY YETHIPECTA
TPUAIATH MIECTh) €BPO (C YyUETOM YPOBHS UHPIIAINN).

5.1. Pa3pemas B [locranosnennu ot 30 utons 2001 ropa Ne 13-11 Bonpoc o
KOHCTUTYLIMOHHOCTH YCTaHOBJEHHOro nyHKTOM 1 ctateu 81 ®enepanbHOro
3akoHa oT 21 mrosa 1997 roaa Ne 119-®3 «O06 uCHOIHATENHHOM MMPOU3BOJICTBE» U
npumeHenHoro B aene OAO «Hedranas xommnanus «FOKOC» npennucanns 06
UCIIOTHUTEIBLCKOM COOpE B pPa3Mepe CEMHU MPOLICHTOB OT B3bICKMBAEMOW CYMMBbI
WM CTOMMOCTH uMYyIlecTBa nojkHuka, Koncturymmonusii Cyn Poccuiickoi

®denepanuu chopMyTUPOBAIT CIACAYIOMNAE MMPABOBHIE TIO3UITHH:
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no OyKBAJIbHOMY CMBICIY JIaHHOW HOPMbI, Ha3BaHHAs JICHEXKHAs CyMMma
OMpeeNAeTCs MMEHHO KaK MCHOJHUTENbCKUM cOop. Mexay TeM B mnepedyHe
HAJIOTOB U COOPOB, KOTOPBIC YCTAHABJIMBAKOTCA, U3MEHAIOTCA WU OTMEHSIOTCS
Hanoroseim konekcom Poccuiickoi denepannu uinm B COOTBETCTBAM C HAM, TaKOM
cOOp HE YKa3aH, a MOTOMY HE OTHOCHUTCS K HajloraM U cOOpaM B CMbICTIE CTaTbh 57
Koncrurynuu Poccutickoit @enepanuuy, He SABISIETCA OH TaK)KE TOCYIAPCTBEHHOMN
MONUTMHONU. BMecTe ¢ TeM UCMOTHUTENBCKUN ¢cOOP OTHECEH K aIMUHUCTPATUBHBIM
miaTexam u coopam;

mo cmbicy ctatbn 81 @DenepanpHoro 3akoHa «O0 HMCHOMHUTEIIHBHOM
MPOU3BOACTBE» B CUCTEMHOM CBA3U C APYTHUMU €TO CTaThIMHU, NPEAYCMOTPEHHAS B
JAHHOW HOpME cymma cOopa, UCUHCAeMas B Pa3MEPE CEMH MPOILEHTOB OT
B3bICKMBAEMBIX MO UCIIOJTHUTEIIBHOMY JTOKYMEHTY JACHEKHBIX CPEACTB, OTHOCUTCA,
MO CYTH, K MEpaM aJMUHUCTPATUBHOTO MPUHYKJICHHUS B CBA3U C HECOOIIOACHUEM
3aKOHHBIX TpeOoBaHWi rocyaapcTBa. [lpuueM ykazaHHas Mepa SBJISETCS HE
MPAaBOBOCCTAHOBUTEILHON  CaHKIUEH, KOTOpas OOECNEeUMBAET UCIOJHEHUE
JOJUKHUKOM  €r0  OOSI3aHHOCTH  BO3MECTUTh  PAcXojbl IO  COBEPIICHUIO
UCTIOTHUTENBHBIX NEHCTBUN B MOPSAKE MPUHYAUTEIBHOTO UCIIOTHEHUS CYAEOHBIX
W WHBIX aKTOB (KaK 3TO MMEET MECTO TPH B3BICKAHWUHU C JOJHKHHWKA PACXOJIOB TIO
COBEPINEHUI0O WMEHHO HCIOJIHUTEIBHBIX JEHCTBUN), a TMPEACTaBIsSeT Cco0oit
CaHKIMIO MmMTPadHOTO XapaKTepa, T.€. BO3JIOKEHUE HA JODKHWKA OOS3aHHOCTH
MPOU3BECTH OMPEACIICHHYIO JIOMOJHUTEIbHYIO) BBIIJIATY B KA4YECTBE MEPHI €r0
myOJIMYHO-ITPABOBOM OTBETCTBEHHOCTH, BO3HHKAIOIICH B CBSI3M C COBEPIICHHBIM
¥M B MPOLECCE UCTIOTHUTEIIBHOTO NPOU3BOACTBA NPABOHAPYIICHUEM,

WCIIOJTHATEILCKOMY cOOpy Kak mTpadHOW CAHKIUK MPUCYIIH TPHU3HAKH
aAMUHUCTpATUBHOW  mmiTpadHOW  CaHKmmMM: OH WMeeT (DUKCHUPOBAHHOE,
YCTAHOBJIEHHOE 3aKOHOM JEHEKHOE BBIPAKCHHE, B3BICKHUBACTCS MPUHYIUTEIIBHO,
oopMIISIETCA  TOCTAHOBJICHHEM  YIOJTHOMOYEHHOTO  JOKHOCTHOTO  JIWIIA,
B3UMAETCA B CJIy4yae COBEPILICHHUS MPABOHAPYIICHHUS, a TaKXKe 3a4UCIACTCS B
OIomKeT W BO BHEOIOKETHBIM (OHI, CpPEACTBA KOTOPHIX HAXOMATCS B

roCy1apCTBEHHON COOCTBEHHOCTH.
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Koncturymonnsit Cyn Poccuiickoli denepanuy Tak:ke OTMETWI, UTO K
MOMEHTY NpuHATHA DenepanbHOro 3akoHa «O0 UCMOIHUTETBHOM MPOU3BOJICTBE»
3¢ (deKTUBHOCTh HMCHOTHUTENBRHOTO TPOU3BOACTBA B Poccuiickoit ®denepaumu
CHU3WJIACH, HEUCIIOJIHEHUE M HECBOCBPEMEHHOE WCHOJIHEHUE PEIIEHHH CyAO0B U
WHBIX YIOJIJHOMOYEHHBIX OPraHOB CO3/1aBaj0 yrpo3y rapaHTHAM roCyAapCTBEHHON
3alUThl KOHCTUTYLMOHHBIX MpPaB M CBOOOJ, 3aKOHHOCTM M TMPABOMOPSJIKA B
LEJIOM; TIPA TakuX OOCTOATENbCTBaX (penepanbHbld 3aKOHOAATENb — MO CMBICITY
crareii 55 (wacte 3) m 57 Kouctutyumu Poccmiickoit ®enepaumu — Obll
IIPABOMOYEH YCTAHOBHUTH CIELUAIBHYI0O HOPMY, Ha OCHOBAaHMM KOTOPON Ha
JOJDKHHAKA B CIIy4a€ BUHOBHOTO HEHCNOJHEHUS UM HCIOJHUTEIBHOTO JOKYMEHTA
MMYILECTBEHHOI0 XapaKTepa B CPOK, MPEAYCMOTPEHHBIN sl €ro J0OPOBOJIBHOTO
WCTIOJTHEHMSI, HAJaraeTcsl B3bICKAHWE B BUAE IITPA(HBIX CAHKLWN, OTPECIICHNE
KOHKPETHBIX  pa3MepoB  MTpadgHBIX CAaHKOWKA 32  HAPYIICHWE  TMPABHII
MPUHYAUTEIBHOTO UCTIOJHEHUA CYACOHBIX U UHBIX aKTOB SIBJIAETCS MPEepOraTuBOH
dbenepanbHOro 3aKOHOJATENA, OJHAKO OHM — IMOCKOJBKY IITpadHOE B3bICKAHUE
CBA3aHO C OTPAHUYECHUEM KOHCTHUTYLIHOHHOTO MpaBa COOCTBEHHOCTH — BO BCAKOM
cllyuae JOJDKHBI OTBEYATh KPUTEPHIO COPa3MEPHOCTH (ITPOMOPLUHOHAIBHOCTH),
BhITeKaromeMy u3 ctarbu 55 (yacteb 3) Koncruryuu Poccuntickoit @enepanym.

Hcxons vz storo Koncturynuonunsii Cya Poccubickoit @enepanyy npuiiies
K BbIBOAY, uTO MyHKT 1 crathu 81 denepanbHoro 3akona «O0 MCMOTHUTEILHOM
ITPOU3BOJICTBEY COAEPIKUT, MO CYTH, CHEUUATBHYIO HOPMY 00 aIMHUHHUCTPATUBHOM
OTBETCTBEHHOCTH 3a HApyLIEHWE 3aKOHOAATENbCTBA 00 MCHOJHUTEIBHOM
ITPOU3BOJICTBE; JaHHAA CTAaThs — MO €€ CMBICITY BO B3aMMOCBSI3U CO CTaThsMU 85 U
87 HazaHHOro denepaibHOrO 3aKOHA — JOJKHA MPUMEHATHCA C COONIIOACHUEM
BeITeKatomux w3  KoHctutynumum  Poccuiickot  denepanuid  TPUHIUNOB
CTPaBEJIMBOCTH HAKA3aHUSA, €T0 MHAMBUAYAIN3auuu U 1uddepeHIIMpOBaHHOCTH;
CIIEIOBATEIbHO, YCTAHOBIICHHBI B JAHHOW CTaTbe pa3Mep CaHKIMUA (CEMb
MPOIICHTOB OT B3BICKUBACMON CYMMBI) MPEICTABIIACT COOOM JIUTITH JOMYCTAMBIH €€
MAaKCUMyM, BEPXHIOIO TpaHULly, M C YYETOM XapakTepa COBEPLIEHHOTO
MPAaBOHAPYIICHUsA,  pa3Mepa  NPUYMHEHHOTO  BpeNa,  CTENEHW  BHHBI

MMpaBOHAPYIIUTCIIA, €TI0 HMYIICCTBCHHOI'O IIOJIOKCHHA M HHBIX CYINCCTBCHHBIX
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00CTOATENILCTB MOKET ObITh CHMXKEH MPABONPUMEHUTENIEM; B TPOTUBHOM CJiydae
HECOM3MEPUMO OOJBIION MmTpad MOKET MPEBPATUTHCA W3 MEPHI BO3ICHUCTBHS B
WHCTPYMEHT MOJIaBJICHUS SKOHOMUYECKOW CaMOCTOATEIbHOCTH M WHUIIUATUBHI,
YPE3MEPHOr0  OrPAaHMYECHUS  CBOOOJBI  MPEANPUHUMATENBCTBA W NpaBa
COOCTBEHHOCTH, 4TO B cuity ctatei 34 (uwacth 1), 35 (wactu 1-3) u 55 (wactsp 3)
Koncrurynuu Poccutickoin @enepanum HEOOMYCTUMO.

Takum o0pazom, corjacHo npaBoBoit mo3uumu KonctutyinmonHoro Cyna
Poccutickoit ®eneparun, BoipaskeHHor B [loctanosnenun ot 30 urons 2001 roaa
Ne 13-I1, ucnonHuTenbCkuii cOOp SABAACTCS AJAMHUHUCTPATUBHOW CaHKUIUEH, K
KOTOPOM B  TMOJHOM  Mepe MNPUMEHUMbI  TpeOOBAHUS  COPA3MEPHOCTHU
(MPOTIOPIIMOHAIPHOCTA) W CHPaBEUIMBOCTH. [Ipm 3TOM naHHAs CaHKIUA, Kak
ocHOBaHHaA Ha ctatbe 57 Koncturyumnu Poccuiickoi denepannu BO B3aUMOCBS3H
c ee cratbsaMu 17 (uacth 3), 19 (uactu 1 1 2) u 55 (wactu 2 u 3), MO €€ CMBICTY B
POCCHICKOM IPaBOBOM CHCTEME IpecieayeT mrpadHbie EIn, H, COOTBETCTBEHHO,
€€ pa3Mep, HE YBI3bIBASCH C PACXOJIaMU HA IPUHYAUTEJIBHOE UCTIOJIHEHUE, JOJIKEH
OMPENENATbCA MCXO0MsI U3 OOCTOATENIBCTB KOHKPETHOrO Jejia, CTETEHU BUHBI
JOJUKHUKA M HWHBIX MMEIOIIMX 3HAYEHHWE Ui MPUBJICUCHUS K HAJIOTOBOH
OTBETCTBEHHOCTH OOCTOSATENIbCTB.

B cBa3u ¢ npunsatuem @DenepaibHOro 3akoHa oT 2 oktsa0ps 2007 rona
Ne 229-03 «O0 HCHOJHUTEIBHOM MPOU3BOACTBE» 3aKOHOIOJIOKECHUS, OBIBIINE
npeameTom paccMmotpenus Koncrurynumonnoro Cyna Poccutickor ®@eneparuy B
[ToctranoBnennun ot 30 wutoma 2001 roma No 13-I1, yTpatunu cuiay, OAHAKO €
COJCpKAIlMMUCSA B HEM BBIBOJAMH, Kak oTMmedaerca B OnpeneneHuu
Koncturymmonnoro Cyna Poccuiickoit ®enepaumu ot 2 ampens 2015 roaa
Ne 654-O, corjmacyroTcsi W HbIHE JACHCTBYIOIIME TMOJOXKEHUsA crarbu 112
Ha3BaHHOTO denepajbHOr0 3aKOHA, MPEAYyCMATPUBAIOIINE, B YACTHOCTH, YTO
JIOJKHUK BIPABE B YCTAHOBJICHHOM MOPSAJKE OOPATUTHCS B CYJ C 3asBJICHUEM 00
OCHApUBAHUM TOCTAHOBJIEHUS CYJICOHOr0 MPUCTABA-UCIIOJIHUTENA O B3bICKAHUU
UCIIOTHUTENBCKOTO ¢00pa, C UCKOM 00 OTCPOYKE WJIK O PACCPOUYKE €TI0 B3bICKAHUS,
00 yMCHBIIEHWM €ro pa3Mepa WIH OCBOOOXKIEHWM OT  B3bICKAHUSA

UCIIOJTHATETHLCKOTO cOopa (wacth 6), a Cya BIpaBE C YUETOM CTCTICHH BHUHBI
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JOJDKHUKA B HEUCIOJIHEHMM B CPOK  MCHOJIHUTEJIBHOTO  JOKYMEHTA,
MMYIIECTBEHHOTO TOJIOKECHUS JOJKHUKA, WHBIX CYIIECTBEHHBIX OOCTOATENIHCTB
OTCPOYUTh WJIM PACCPOUYUTH B3bICKAHUE MCIOJHUTEILCKOIO cOOpa, a TakKke
YMEHBIIIUTh €ro pa3Mep, HO He Oojee 4YeM Ha OJHY YETBEPTh OT pa3Mepa,
YCTAHOBJIEHHOTO B COOTBETCTBHUU C YACThIO 3 JIAHHOW CTaThW, NMPU OTCYTCTBUH
yCTaHOBJICHHBIX ['paxkmaHckuMm koaekcoMm Poccuiickor denepanuyi OCHOBAHUMN
OTBETCTBCHHOCTH 32 HapylIeHUE 00sI3aTeNibcTBA CyA BIOpaBe OCBOOOAUTH
JOJHKHUKA OT B3bICKAHUS MCIIOJIHUTEIBCKOTO cOopa (dacth 7).

5.2. Ilynkr 1 crateu 81 ®enepanbHoro 3akona ot 21 wronsa 1997 rona
Ne 119-03 «O6 uCHOTHUTEILHOM MNPOU3BOJACTBE» ObLI MpuMeHeH B jaene OAO
«Hedranas xommanus «FOKOC» B ucronkoBaHum, gaHHOM KOHCTHTYITHOHHBIM
Cynom Poccutickoit ®enepanuu B I[Tocranosnenuun ot 30 utonsa 2001 roma Ne 13-
I1. CnenoBatenbHO, CyIbl, €Ciid Obl YCMOTPEIW AJIA 3TOr0 OCHOBAHUS C YUETOM
00CTOATENILCTB JI€7a, MOIJIM ONPEACNIUTh CYMMY HCHOJIHUTENIbCKOrOo cOopa B
pa3Mepe MEHEEe CEeMM MPOLICHTOB OT OOIIECH CYMMBbI HAJOTOBBIX 005A3aTEJIbCTB
(MPUTOM dYTO B OTJAWYME OT HBIHE JEHCTBYIOMErO PETYJIUPOBAHUSA TIPEACT
CHW)XCHHS pa3Mepa HCIOJHUTEILCKOTO cbopa Tpexae He ObuT 0003HAUCH),
MOCKOJIBKY UMEJIU JJISl 3TOTO HAJUIeXKAIlyI0 HOPMATUBHYIO OCHOBY, MO3BOJISIBIIYIO
UCXOJs W3  YCTAHOBJCHHBIX  (PaKTHUECKHX  OOCTOSATENBCTB W OICHKH
MPEJCTABJICHHBIX HUM  JOKA3aTeIbCTB  MPHUHATh  PEIICHUE, OTBEYAIOLIEE
KOHCTUTYLIMOHHBIM KPUTEPHUSAM CHPABEIMBOCTH U COPA3MEPHOCTH.

Ha3znaueHnune cyMMbl HCOJIHUTENIBCKOTO cOOpa B MAKCUMAJIBHO JIOMYCTUMOM
pa3Mepe, paBHO KaK M XOJ UCIIOJIHUTEBHOTO MPOU3BO/ICTBA MO ACNTY O B3UMAHUU C
OAO «Hedranas wommanusa «HOKOCy» HeymiadeHHBIX HAJIOTOB, TEHEH U
mTpadgoB B TEIOM MOTJIH OBITh OOYCIOBIICHBI B TOM YHCJIC BBISBIICHHBIMHA
CUCTEMHBIMH, MACIITAOHBIMU WU IJUTEIbHBIMUA MPABOHAPYUIEHUAMHU CO CTOPOHBI
KOMIMAHUU, COMNPSKEHHBIMUA C PErYJSAPHBIM HMCHOJb30BAHUEM CXEM, KOTOPbIC
MO3BOJIAJIA €l COOTBETCTBYIOIIMM 00pa3oM MepepactpenciiaTh JICHEXKHbIC
CPeACTBA M HUMYIIECTBO, M C AaKTHUBHBIM BOCHPEMATCTBOBAHUEM HAJIOTOBBIM
MPOBEPKAM, UTO MOPOXKAAIO PUCK YTPaThl UMYILECTBEHHON 0a3bl MCTOJHCHUS

cynebnsix aktoB. Yiioneane OAO «Hedrsnas kommanns «FOKOCy» ot ymmatsr
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HAJIOTOB B TAaKOM O€CHPELEAEHTHOM MaciiTade HEMOCPEACTBEHHO YrpoXkKayio
MPUHIMIIAM MPAaBOBOr0, JEMOKPATHUYECKOTO0 M COLUMAJILHOTO TOCYAAapCTBa, 4TO
00SI3bIBAJIO  MPABOMPUMEHUTENA NPUHUMATh B PAMKaxX HMCHOJHHUTEIHHOTO
MPOM3BOJCTBA Kak MOXKHO Oonee d(PdekTuBHBIE MEpH, ¢ TeM YTOOBI
MPOTUBOACHCTBOBATh HEAOOPOCOBECTHOMY MOBEACHUIO HAJIOTOIIATEBIIUKOB.

COOTBETCTBEHHO, BBIBOJ O HEBO3MOXKHOCTH — B CHJIY KOHCTUTYLIMOHHBIX
MPUHIIMIIOB PABEHCTBA W COPABEIJIMBOCTH — WCHOJHEHUS TMOCTAHOBJICHUSA
EBponetickoro Cyna no npasam uenioBeka ot 31 urons 2014 roxa no aeny «OAO
«Hedtsanas xommaaus «tOKOC» mpotus Poccum» B wacTy BBHITIIATH KOMIIAHUH-
3asBUTEIIHHUIC KOMIICHCAIMH 32 B3bickanue ¢ Hee mrpados 3a 2000 u 2001 roapt
U YIUTaTy CYMM HCTIOJTHHUTENHCKOTO ¢cOopa 1o 3ThM TTpadaM pacmpocTpaHIeTcs U
Ha BbIIUIATY KOMIIEHCALIUM 32 B3bICKAHWE C KOMIIAHUU-3aABUTEIbHULIBI
HECOpPa3MEPHOW (HETPOTMOPITMOHABHON), Kak mocuuTan Eppometickuit Cyn mo
MpaBaM 4eJIOBEKA, CyMMbI UCIIOJIHUTEIBCKOTO cOopa.

6. ['apaHTupys rocyaapCTBEHHYIO, B TOM YMCJI€ CYAEOHYIO, 3alUTy MpaB U
cBoOOa 4yenoBeka W TrpaxknanuHa, Konctutynusa Poccuiickoit ®enepaiuu
OJIHOBPEMEHHO 3aKPEIUIACT MPAaBO KAXAOTO 3alUIIaTh CBOM MpaBa U CBOOOJbI
BCEMU CrocoOaMHu, He 3ampelieHHbBIMHI 3aKOHOM (cTaThk 45 u 46). Peanu3sys npaso
Ha CyAeOHYH 3alllUTy B HAJIOTOBBIX CIOpaX, 3auHTEPECOBAHHOE JIUIIO
CaMOCTOATEIBHO  BBIPAXKAET CBOKO BOJNKO HAa  BO30YXKACHHE CYIAEOHOro
paccMOTpeHUA Aeia MyTeM O0palleHus ¢ COOTBETCTBYIOIIMM 3asBJICHUEM JIUOO Ha
OTKa3 OT TaKOr0 PacCMOTPEHHS.

Cormacao cratee 46 (wacts 3) Koncturymmm Poccwmiickoit denepanmm
Ka)XKIblil BIPABE B COOTBETCTBHM C MEKAYHAPOIHBIMU AOTOBOpamu Poccuiickoi
Oenepanuu oOpaliaThCd B MEKIOCYNAPCTBEHHBIE OpPraHbl MO 3alUMTE MPaB U
CBOOOJ UEJIOBEKA, €CJIM MCUEPINAaHbl BCE MMEIOIIMECS BHYTPUTOCYAAPCTBEHHBIE
CpeACTBA MPABOBOM 3alUThl. J[aHHAS KOHCTUTYLIMOHHAS HOPMA KOPPECIOHIUPYET
crathe 35 KOHBEHIMM O 3aIUTE MPaAB YEJIOBEKA U OCHOBHBIX CBOOOJ, COTJIACHO
kotopori EBpomeiickuii Cyn mo mpaBaM uelloBeKa MOXKET MPUHUMATh JENI0 K
PACCMOTPEHUIO TOJBKO TMOCJE TOr0, Kak OBbUIM HCUYEPHaHbl BCE BHYTPEHHUE

CPEACTBA MPABOBOM 3aIIUTHI.



32

[Tockompky OAO «Hedrsnas xommaaus «HOKOC» oTkazamock OT
TpeOOBaHMI MO CHWKEHHUIO CYMMBI HCIIOJIHHTEIBCKOTO cbOopa (ompeaeneHue
ApOutpaxknoro cyaa ropoaa Mockser ot 3 despans 2005 roga), MuHUCTEPCTBO
toctuiuu Poccuiickolt Denepanvy MojaraeT, 4to YCJIOBHWE, AAlOIEe MPAaBO Ha
oOpaienne B cootBeTcTBuM ¢ KoHctutyumeit Poccuiickoit ®enepauuun u
KonBenyen o 3amure npas yejoBeKa U OCHOBHBIX cB00OJ B EBpomeickuii Cyn
M0 MpaBaM YeJOBEKa, KOMMaHueH coOIioAeHO0 He ObLI0, a 3HAuuT, EBponeiickuii
Cyn mo mpaBaM 4YeJOBeKa HE JO/DKeH ObIJT  paccMaTpuBaTh BOMPOC O
COPa3MEpPHOCTU MPUMEHEHHOTO B OTHOIICHUM HEE HWCIOJIHUTEILCKOrO cOopa.
Kpome Toro, mo muenuro MunucrepctBa roctuiu Poccuiickoit denepanuu,
MOCKOJBKY  aKIMOHEPbl  KOMIAHWU-3AaBUTEIbHULIBI KaKk  MoJiydyaTesnu
MPUCYKACHHOW KOMIMEHCAllMKU B MOCTaHoBJIeHUU EBponeiickoro Cyna no npasam
YEJIOBEKA HE KOHKPETHU3MPOBAHBI, HE SBISIMCH CcTOpoHOHM B gene «OAQO
«Hedrsanas kommanusa «tOKOC» npotus Poccun» n He mpHU3HABAIUCh KEPTBAMHU
KOHBEHIIMOHHBIX  HApyIIEHWH, a JIMIO, NOPEACTABIABIIEE  KOMIAHUIO-
3asBuTeNbHUIly B EBponelickom Cyae mo mnpaBam 4eloBeka, HE o0aagano
HAJJIEKANMMA TPABOMOUUSMH, BBIIJIATA CYMM KOMIIEHCALIUM MaTEPUATIBLHOTO
yiepba HEONPEASICHHOMY Kpyry Jnil (OBIBIIMM aKIMOHEpaM KOMITAHWH-
3aSBUTCIBHUIBI) TIpUBENa Obl K TMPSAMOMY HAPYIMIEHWIO KOHCTHTYITMOHHBIX
MPUHIIMIIOB PABEHCTBA M CIPABEIJIMBOCTH, a TAKXKe MpaBa Ha oOpallieHue B
MEKIOCY/IApCTBEHHBIN OpraH MO 3alllUTe MNpaB M CBOOOJA YEIOBEKAa, KAaK OHO
ompeaeneHo B Konctutyumu Poccwuiickoii ®enepanum (craths 46, yacts 3) u
KonBeH1uu o 3amuTe npas 4enoBeka U OCHOBHBIX cBOOO (cTathu 34 u 35).

Onnako Koncturyumonnsii Cyn  Poccuiickoit ®deaepanmm  monaraet
BO3MOXKHBIM BO3JEPXKAThCA OT PACCMOTPEHHUS 3TUX M JIPYTUX MPOLECCYATbHBIX
acnektoB nena «OAO «Hedrsnas xommanus «HOKOC» mpotuB Poccum», Ha
KOTOphI€ o0paiiajio BHUManue MuHHCTEpCTBO 1ocThulinu Poccutickoit deaepanun,
— WHOE O3Hauajio Obl OIEHKY mnocTaHoBJieHus Epponeiickoro Cyna mo mpaBam
YEJIOBEKA ¢ TOUYKHM 3PEHUs OOOCHOBAHHOCTH MPUMEHEHHBIX MPU €ro MPUHATHH

MMpOoHCAYPHBIX MPAaBHUJI U BBIHCCCHHBIX Hd X OCHOBC MPOLCCCYaJIbHBIX peL[IeHHﬁ.
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Uro KkacaeTcd HMEOLICHCA, MO0 MHEHHIO MHHUCTEPCTBA KOCTHULIMU
Poccumiickoii  ®enepanmu, HEONPEACTCHHOCTH OTHOCHTEIBHO TOPSAJIKA H
NPOMOPIKMK BBIIUIATBHL, KPyra MNOJYyYaTejeu MNPUCYKIACHHOW MOCTAHOBJIICHUEM
EBponeiickoro Cyna nmo npaBam yenoBeka oT 31 utonsg 2014 roga koMIeHcaly,
PAaBHO KAaK W €€ IOPHUAMYECKOW NPUPOJBI, TO — IOCKOJIbKY JaHHAs BBIIUIATA B
coorBerctBun ¢ KoHctutynmeit Poccuiickoii @denepaunu HEBO3MOXHA B
MPUHIIMIIE — pa3pelieHns 3Tux BonpocoB KoncturyuumonnsiM Cynom Poccuiickoi
®denepanuu B MPOU3BOACTBE MO HACTOSAIIEMY AENTY HE TpeOyeTcs.

7. Koucturyumonnsii Cya Poccuiickoit ®eaepanuum — HUCXOAS U3
(hyHTaMEHTAIBHOTO 3HAYCHUS €BPOMNEHCKOW CHCTEMBI 3allUTHl TPaB W CBOOO
YEJIOBEKA, YACThIO KOTOPOW SBJAKOTCA MocTaHoBjieHUs Epponeiickoro Cyaa mo
MpaBaM 4YEJIOBEKA, — CUUTAET HEOOXOAMMBIM MOUCK NMPABOMEPHOTO KOMIIPOMUCCA
panu noanep:xanus stoi cuctemsl ([loctanosnerne ot 14 mroms 2015 roga Ne 21-1T).

He npwusnasas coorserctBytomeit Koncrutynun Poccuiickon ®enepanuu
UMIIEPATUBHYIO O0SA3aHHOCTh HCMOJIHEHUS MocTaHoBieHus Espomnedickoro Cyna
no npasaM uvenobeka oT 31 utons 2014 roxa, Koncturynmonnsiii Cyn Poccuiickoi
Oenepanin TEM HE MEHEE HE MCKIIOYACT BO3MOXKHOCTH MOpOsBIeHHUS Poccuei
J100pOH BOIM B ONMPEACIICHUN MPEJCIOB TAKOr0 KOMIIPOMHUCCA U MEXAHU3MOB €T0
JOCTKeHus B oTHOMmEHNHN akiuonepoB OAO «Hedrsnas kommanus «FOKOC»,
MOCTPAIABIIMX OT HEMMPABOMEPHBIX ACHCTBAN KOMIIAHUA U €€ MEHEHKMEHTA.

B cBasu ¢ stum [IpaButensctBo Poccuiickoit ®deaeparud MpaBOMOYHO
WHHUIMAPOBATh PACCMOTPEHHE BOMPOCA O BBIIUIATE COOTBETCTBYIOIIMX CYMM B
MPEAYCMOTPEHHOM POCCUUCKUM M 3apyO€HBIM 3aKOHOJATEIBLCTBOM MPOLIEAYPE
pacnpenenieHuss  BHOBb  BBIABJICHHOTO  HMMYIIECTBA  JIMKBUAWPOBAHHOTO
IOPUIMYECKOTO JIUIA, YTO MOXKET ObITh OCYIIECTBIICHO TOJILKO TMOCJE PACUYETOB C
KpEIUTOpaMy W TIPUHATHS MEP TIO BBIABJICHHIO WHOTO WMYITIECTBA (HAmpUMeED,
COKPBITOTO Ha 3apyOekHbIX cueTax). OmHako Takas BHIIUIATA — HWCXOAS W3
BBIPAKEHHBIX B HacToslieM [loCTaHOBJAEHWM MPABOBBIX MO3UIMN — B JHOOOM
cllyya€ HE JOJPKHA 3aTparuBaTh JOXOAbl M PacXodbl OMOJKETA, a TaKKe

nmyiecTBo Poccuiickon Oenepanum.
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Hcxons u3 u3MoKeHHOTO U PYKOBOJACTBYACH ctatbsamu 71, 72, 74,75, 78, 79
n 104" denepanproro koHCTHTYIHOHHOTO 3aKkoHa «O Komctrrymmonnom Cyne

Poccuiickoit @enepaumny», Koncrutyunonnsii Cya Poccutickoit @enepaiinmn

HOCTAHOBHI.

1. Ilpu3HaTh HEBO3MOXKHBIM MCHOJIHEHUE B COOTBETCTBUU ¢ KOoHCTUTYIMEH
Poccuiickoii @eaepanuu, ee cratheit 57 BO B3aUMOCBSI3U €O cTaThsimMu 15 (dactu 1,
2u4), 17 (uacts 3), 19 (wactu 1 u 2), 55 (uactu 2 u 3) u 79, nocTtaHOBIEHUA
EBponetickoro Cyna no npasam uenioBeka ot 31 urons 2014 roxa no aeny «OAO
«Hedrsanas xommnanua «IOKOC» mpotus Poccumy, BEIHECEHHOTO HA OCHOBAHWH
cratbu 1 Ilporokona Ne 1 k KoHBeHUMM O 3allUTE MPaB YEIOBEKA U OCHOBHBIX
cB000. B ee uctonkoBanuu Esponeiickum CyaoM 1o mpaBaM 4esloBEKa, COTJIaCHO
KOTOpoMYy BclieacTBue HapymieHusa Poccueit cratem 1 Ilpotokoma Ne 1 k
KoHBeHIIMM — B 4acTH PETPOAKTUBHOrO MPUMEHEHUS B OTHOIIEHUHW KOMIAHWH-
3asBUTENBHUIB MTpadHbix cankiuit 3a 2000 u 2001 roasl ¥ UCTIOTHUTETHCKOTO
cOopa Mo 3THM CaHKLMAM, a TaKXKE B YACTU HCIOIHUTEIBHOIO MPOU3BOJICTBA, B
X0JI€ KOTOPOTO ¢ KOMIAHUU-3asIBUTEIIBHUIbI ObLJT B3bICKAH HEMPOTOPLIMOHAIIBHBIN
M0 CBOEMY XapaKTepy HWCIOJHHUTENbCKUH COOp B pa3Mepe CEMU MNPOLEHTOB OT
o0Imeil cyMMBbl €€ 3aJ0/DKEHHOCTH MO YIUIaTe Haloros, meHed u mrpados, —
KOMIMAHUU-3asBUTEJIBHUIE OblJT MPUUYMHEH MaTepuaibHbI yiepd Ha oO0uIyto
CYMMY, BKJTFOYasi KOMIIEHCAIMIO HHAUISAIIMOHHBIX TIoTeph, B 1 866 104 634 (oxun
MUWJUTHAPA BOCEMBCOT IIECTHACCAT IIECTh MWUIMOHOB CTO YEThIPE ThICAUYU
MECThCOT TPUIATh YETHIPE) €BpPO, KOTOpyr Poccus gomkHA BBITIATHTH
aKIMOHEpaM JAHHOW KOMIIAHUM, UX MPABONPEEMHUKAM U HACJIETHUKAM.

2. Hacrosmee [locTaHOBIIEHHE OKOHYATENIBHO, HE MOJIEKAT 00)KATOBAHUIO,
BCTYNAaeT B CWJIY HEMEUIEHHO TOCJi€  MPOBO3IJALIEHUs,  JEHCTBYET
HEMOCPEJACTBEHHO W HE TpeOyeT MNOATBEPKICHHUS JAPYTUMMH OpraHamMu |
JOJIKHOCTHBIMU JIULIAMH.

3. Hacrosmee  IlocraHoBieHue  MOJICKUT  HE3AMEAJUTEIBHOMY
onyOonukoBanuto B «Poccuiickoii razere», «CoOpaHMM 3aKOHOJATENIbCTBA

Poccutickoit ®denepanmm»y u Ha «OQUITHATBPHOM WHTEPHET-TIOPTAJIC TPABOBOM
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uHdopmarmy (www.pravo.gov.ru). lloctanoBaeHue JOMHKHO OBITH OMYOIMKOBAHO

takxke B «Bectauke Koncturyumonnoro Cyaa Poccuiickoit @eneparumy.

Koncturymonnsiii Cyj
Poccuiickoit ®eneparuum
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