NmeHem

Poccuiickon degepaunn

INOCTAHOBJIEHHUE

KOHCTUTYLIMOHHOI'O CYJIA POCCUMCKON ®EJEPAITNN

Mo JAedy O TPOBEPKE KOHCTHUTYIHMOHHOCTH TIOJOKEHUHM cTaThu 18
OenepanbHoro 3akoHa «O  Tpereiickux cyaax B Poccuiickoi
Oenepanun», nyHkra 2 uvactu 3 cratbu 239 ApOuTpakHOro
npoieccyaibHOro kojekca Poccuiickoit @eaepanuu U myHKTa 3 cTaThu
10 ®enepanbHoro 3akoHa «O HEKOMMEPUYECKUX OPraHU3alUAX» B CBA3U
C ’Kaj1000# OTKPHITOTO aKIMOHEPHOTO odIecTBa «Coepbank Poccum»

ropoa Cankr-lleTepOypr 18 Hoa6pa 2014 rona

Koncturymmonnsiit Cyn Poccuiickoit @enepanuu B coctase [Ipeacenarens
B.1.3oppkuna, cyaeii  K.B.Apanosckoro, A.M.boinoa, H.C.bonnmaps,
I' AT'amxuesa, FO.M./lanunosa, JI.M.XKapkoso#, I".A. Xununa, C.M.Kazaniesa,
M.H1 .Kneanaposa, C. 1 Kus3ena, A .H Koxkotona, JI.O.KpacaBuukoBoi,
C.I1.MaBpuHa, H.B.MenbsHukoBa, 10.J1.PynkuHa, H.B.Cenesnena,
O.C.Xoxpskosoii, B.I'.fIpocnasuesa,

pykoBOACTBYsICh cTarheit 125 (wacte 4) Koncturymum Poccuniickoit
denepanuu, MyHKTOM 3 4acTH MEPBOM, YACTSIMU TPETHEH M YETBEPTOU CTAaThu 3,
4yacThio MepBoi crathu 21, crarbsamu 36, 471, 74, 86, 96, 97 nu 99 denepanbHOTO
KOHCTUTYIIMOHHOTO  3akoHa «O  Koncrturynmonnom Cyne  Poccuiickoi
denepanumny,

paccMOTpen B 3aceqaHuu 0€3 MPOBEACHUS CIyLIaHUA JEI0 O MPOBEPKE
KOHCTUTYLIMOHHOCTH cTaTbu 18 denepanbHoro 3akoHa «O TpeTeMCKHMX cylax B

Poccutickoit ®eneparun», nmyHkta 2 vacti 3 crtarbu 239 AIIK Poccuiickoit
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Oenepanuu u nyHkra 3 cratbu 10 deaepanbHoro 3akoHa «O HEKOMMEPUECKUX
OpraHu3aIATX ).

IToBogom k paccmoTpeHuto Jaena sapuiaack xanoda OAO «CoOepOaHk
Poccuny. OcHoBaHMEM K PacCMOTPEHUIO [€ja ABWIACh OOHApYKHUBIIAsACA
HEOTIPE/ICJICHHOCTh B BOTMPOCE O TOM, COOTBETCTBYIOT ju KoHcTHTYIMH
Poccutickoit ®eaepammm ocriapuBaeMble 3aIBUTEIIEM 3aKOHOTIOI0KEHHA.

3acnymaB coolienne cyabu-aoknaaunka JI.O.KpacaBunkoBoi, Ucciae10BaB
MPEJACTABIICHHBIE JOKYMEHTHI W WHble Marepuanbl, Konctutrymmonusii Cyn

Poccuiickoit ®eneparuum

YCTAHOBHI:

1. CornacHo cratee 18 denepanbHoro 3akoHa ot 24 wmronsa 2002 roma Ne
102-®3 «O Tpetelickux cynax B Poccuiickoli @enepauun» TpeTEcKoOe
pa3OMpaTeNbCTBO  OCYILIECTBIACTCS HA OCHOBE MPUHLMIIOB 3aKOHHOCTH,
KOH(DHICHITNATEHOCTH, HE3aBUCUMOCTH W OSCIIPUCTPACTHOCTH TPETEUCKUAX CYIEH,
JUCTIO3UTUBHOCTH, COCTS3aTEIbHOCTU M PABHOIpPABUS CTOPOH. B cuny myHkTa 2
yactu 3 ctatbu 239 AIIK Poccuiickoit @eaepaiu apOUTpaXHbINA Cya OTKa3bIBAET
B BbIJJAY€ MCIOJHUTEIBHOTO JUCTA HA MPUHYIAUTEIBHOE MWCIOJHEHUE PEIICHUS
TPETEHUCKOrO CyAa, €CJIM YCTAHOBUT, UTO PEIIEHUE TPETEHCKOro Cyaa Hapyliaet
OCHOBOTMOJIAra0IINE NPUHIUITBI POCCUICKOTO MpaBa.

B coorBerctBuu ¢ nyHktom 3 crarbu 10 ®enepanbHoro 3akoHa ot 12
aaBaps 1996 roga No 7-@3 «O HEKOMMEPYECKMX OPTraHU3aLUSIX» HAA30p 3a
JEATEIIbHOCThIO ABTOHOMHON HEKOMMEPUECKON OpraHu3alliu OCYIIECTBIISIOT €€
YUPEAUTEIN B MOPAJIKE, TPEAYCMOTPEHHOM €€ YUPEAUTEIbHBIMU JOKYMEHTAMM.

1.1. Kak cnenyer w3 mnpeactaBieHHbix B KoHcturyuuonusii Cyn
Poccuiickoit ®enepanum  MaTepuangoB, TPETEHCKUHA CyI TMPH ABTOHOMHOM
HekomMmepueckod — opranuzanuu  «Llentp Tpeteiickoro  PazOupartenbcTBan
pemeHuem ot 26 urons 2012 roaa ynosaersopuia uck OAO «Coepbank Poccuny
k OO0 «COOUM» (momxnauky) m rpaxkaanuny A.C.llutio (mopyuuteno) o

B3BICKAHWMK C HHX COJHUAAPHO 3aJ0JDKCHHOCTH IIO JOIOBOPY 00 OTKPBITHH
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HEBO300OHOBJISIEMON KpeauTHOW JuHuu B pazmepe 13 003 667 pybneit 54 komneek,
BKitouasi ocHoBHOW monr (12 500 000 pyOneit), mporeHTs 3a MOJH30BAHUE
KPEUTOM, IJIaTy 32 MOJIb30BAHUE JIMMUTOM KPEIWTHOW JIMHUM, HEYCTOWKY 3a
HECBOCBPEMEHHOE TIOTalllCHUE TMPOIEHTOB M HEYCTOWKY 3a HECBOCBPEMEHHOE
MOTAllleHUE TUIaThl 3a TMOJIb30BAHWE JIUMHUTOM KpPEAUTHOM JUHUM. TeM ke
pellIeHuEM TPEeTeUCKHi cya oOpatuil B3pickanue Ha umyiectBo OO0 «CODUI»
(BO WCTOJHEHUE 3aKIIOYEHHBIX MEXKIYy HUM W HWCTIIOM JOTOBOPOB 3ajiora H
unotekn) U Ha umytecTBo A.C.Iluts (Bo uCTIOMHEHHE 3aKITIOYSHHBIX MEKTY HUM
¥ UCTIIOM JIOTOBOPOB 3aJI0Ta ¥ TIOPYUYUTEHCTBA).

ApOutpaxhsiit cyn ropoaa Cankr-IlerepOypra u JleHuHrpaackoi obdnactu,
kyna OAQO «Coepbank Poccun» oOpatmiioch B CBA3M C HEWUCMHOJIHEHUEM
OTBETUMKAMM  PELICHUS TPETEHCKOro cyJa B JOOPOBOJIBHOM  MOPAJKE,
onpeaeneaueM ot 31 okra6ps 2012 roma, ocTtaBieHHBIM 0€3 HW3MEHECHHA
noctaHoBjeHueM DenepanapHoro apoutpaxkHoro cyaa Ceepo-3anagHOro OKpyra
or 10 nmexadbps 2012 rona, 3asBnenue OAQO «CoOepbank Poccum» o Bbgaue
WCIIOJTHUTEIBHOTO JIMCTA HA TMPUHYJIUTEIBHOE HWCIOJHEHUE MAHHOTO PEIICHUs
yaoBaeTBOpuIl, 0TBepruyB n0Bojbl OO0 «CODU/» 00 OTCYyTCTBHH 3aKOHHBIX
OCHOBAaHUW JJid Mepelaud crhopa Ha PacCMOTPEHUE TPETEHCKOro cyjaa Mpu
ABTOHOMHOM HEKOMMEPUYECKOH OpraHu3anuu «llentp Tperetickoro
Paz0uparenbcTBay, MOCKOJbKY, KakK OBUIO YCTAaHOBJIEHO, COOTBETCTBYIOIIEE
TPETEHUCKOE COTJalleHue ObLIO BKJIKOYEHO B TEKCThl 3AKIIFOYEHHBIX MEXKAY
CTOPOHAMHM  KPEAWUTHOTO  JOroBOpa, JOrOBOpa HWMOTEKM W JOroBopa
MOPYYUTEIbCTBA, TMPOTOKOJIBI K€ PA3HOINIACMM M HWHbIE J0KA3aTeNIbCTBA,
noareepxaatompe, uro OO0 «CODUJl» BbABUTANO MOpHU 3AKIKOYEHHUH 3THUX
JIOTOBOPOB  KAaKUE-JIMOO BO3PAKEHHUS OTHOCUTEIBLHO COJCPKAHUS TPETEHCKOTO
COTJIAlICHHUS] W TMEpeAaud BO3MOXHBIX CIOPOB HAa PACCMOTPEHUE JAHHOTO
TPETEHUCKOrO CyJa, B JIeJie OTCYTCTBYIOT. [Ipn 3TOM Cyzbl HE HAILIM OCHOBAHUMN
JUISi TIPU3HAHMWS YKa3aHHbBIX JOTOBOPOB, COJEPIKAIIUX TPETEHUCKUE OTOBOPKH,
JIOTOBOPAMH TIPUCOCIMHEHHS, OTMETHB, 4Yr0 mX ¢opMa H COACpKaHUE HE

COOTBETCTBYIOT (opMyIsipy WM HWHOH cTaHgapTHOM (Qopme, Koropas
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ucnonbs3oBasiack 06 OAO «COepbank Poccum» mnpu 3aKIFOYEHUU MOJ00HBIX
JIOTOBOPOB C APYTUMU JIULIAMH.

ITocranoBnennem  IIpesmauyma  Beicmero  Apoutpaknoro  Cyna
Poccuiickoit ®enepanuu ot 16 utona 2013 roga yka3zaHHble CyACOHBIC aAKThI
OTMEHEHBI, B yaoBaeTBopeHun 3aspiicHuss OAO «CoOepbank Poccum» 0 Bbgaue
UCIIOTHUTEIBHOTO JINCTA OTKAa3aHO HA TOM OCHOBAHUH, YTO PACCMOTPEHHUE Cropa
TPETEHCKUM CYJIOM, CO3J@aHHbIM MpH OPraHu3aluK, YUPEIUTEIEM KOTOPOH
ABJISIETCA OJIHA U3 CTOPOH 3TOTO CMOPA, CBUACTEIBCTBYET O HAPYILICHUU FApaHTUH
00BEKTUBHOM OECTIPUCTPACTHOCTH TPETEHCKOTO cyAa, (haKT COOTIOCHUS KOTOPBIX
apOUTPAKHBIMU CYJITAMH HUXKECTOSIIIIMX MHCTAHIIMNA MPOBEPEH HE ObLI.

Hapymenue mnonoxenusmu ctathu 18 DenepanbHoro 3akoHa «O
TpeTelickux cynax B Poccuiickoit ®enepaimuy», nyHkra 2 vactu 3 cratbu 239
ATIIK Poccutickoit @enepanuu u nyHkra 3 cratbu 10 @enepanpHoro 3akoHa «O
HEKOMMEPUYECKUX OPraHu3alusIx» CBOUX MpaB, TapaHTUPOBAHHBIX cTaThsiMu 4
(uactsb 2), 8 (wacts 1), 10, 15, 17 (uacts 1), 34 (wacts 1), 45 (vacts 2), 55 (vacThb
3) u 120 Koncturynmm Poccutickori ®denepammn, OAO «CoOepbank Poccum»
yCMATpUBAeT B TOM, 4YTO 3THU IMOJIOKECHUS — MO CMBICIY, TPUAABAEMOMY UM
MPABOMPUMEHUTENILHON MPAKTUKOW, — TO3BOJSAIOT pPAacCCMaTPUBATh PELICHUE
TPETEHCKOT0  CyJa KakK Hapyllaiollee  OCHOBOMOJIATAKOIINE  MPUHLIUIBI
POCCHHCKOTO TIpaBa, €CJIM OHO MPUHATO MO CHOPY, OJHOM W3 CTOPOH KOTOPOTO
SIBJIICTCA YUYPEIUTEIb ABTOHOMHONM HEKOMMEPUYECKOM OPraHU3aliu, MPU KOTOPOH
CO3JaH JAHHBIA TPETEUCKUM CyA, U OTKAa3blBaTh HA 3TOM OCHOBAaHWU B BbIJAYE
WCTIOTHUTEIBHOTO JINCTA HA €r0 MPUHYAUTENBHOE UCTIOJIHCHUE.

1.2. Kak cneayer u3 cratei 74, 96 n 97 ®enepanbHOr0 KOHCTUTYIIMOHHOTO
3aKOHA «O Koncturynmonnom Cyne Poccutlickon Oenepanmmy,
Koncturynumonnsiti Cyn  Poccuiickoit  ®enpeparyu, TpoBepsAs MO kainode
00bECIMHEHUS TPaXJAaH KOHCTUTYLIMOHHOCTh 3aKOHOMOJIOKEHUM, MPUMEHEHHBIX B
KOHKPETHOM JIEJIE€, PACCMOTPEHUE KOTOPOTO 3aBEPILCHO B CYAE, U 3aTParuBaronX
KOHCTUTYLIMOHHBIC TMpaBa W CBOOOJBI, HAa HAPYIICHUE KOTOPBIX CChLIAETCS

3a4ABUTCIIb, IMPHUHHUMACT IIOCTAHOBJICHHUC TOJBKO IIO IIPCAMCTY, YKA3aHHOMY B
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*ajo0e, W JIMillb B OTHOLIEHWH TON YAaCTH aKTa, KOHCTUTYIIMOHHOCTh KOTOPOH
MOJABEPracTCsi COMHEHHUIO, OLICHUBAs KaK OYKBaJIbHbIA CMBICI PAacCMaTPUBAEMBbIX
3aKOHOIIOJIOKEHUH, TaK W CMBICH, TPHUAABAEMbiii UM O(DHUITHAIBHBIM W WHBIM
TOJIKOBAHUEM WJIM CJIOKUBLIEUCA TNMPABONMPUMEHUTEIBHON MNPAKTUKOW, a TaKKe
UCXOJISl U3 UX MECTa B CHUCTEME MPABOBBIX HOPM, HE OYy/Iy4yu CBA3AHHBIM MpHU
MPUHATHAM PEILICHUS OCHOBAHUAMM U JOBOJIAMU, U3JIOKEHHBIMU B 3Kaji00€.

CooTBeTcTBEHHO, ToJNoKeHHMs cratbu 18 denepanbHoro 3akoHa «O
TpeTelickux cynax B Poccuiickoit ®enepaimuy», nyHkra 2 vactu 3 cratbu 239
ATIIK Poccutickoit @enepanuu u nyHkra 3 cratbu 10 @enepanpHoro 3akoHa «O
HEKOMMEPUYECKUX  OPraHu3alusax»  ABJSAIOTCS  MNPEAMETOM  PACCMOTPECHUS
Koncturymmonnoro Cyna Poccuiickoit Denepaiiv mo HACTOAILIEMY JEIy B TOM
Mepe, B KAaKOW 5TH TOJIOKEHUS B WX B3aMMOCBA3M CIIY>KAT OCHOBAHUEM ISt
pa3pellieHuss BOMPOCa O BO3MOYKHOCTH BbIJJAYM HWCIOIHUTEIBHOIO JINCTA Ha
MPUHYAUTEIBHOE WCIOJIHEHUE PEIICHUA TPETEHCKOro CyJa MPUMEHUTENIBHO K
Clly4yasiM, KOTJla CTOPOHA, B MOJIb3Y KOTOPOW OHO MPHUHATO, SABJISETCA OJHUM H3
YUPEIUTENEH aBTOHOMHOW HEKOMMEPUYECKOW OpraHu3aluu, IIPpyU KOTOPOM CO31aH
JIAHHBIN TPETEUCKUN CY/I.

2.  Cornacho Koucturynuu  Poccuiickoit  ®Dexaepaiy  Kaxaomy
rapaHTUPYETCs TOCYAAapCTBEHHAs, B TOM YHCIIe CyJeOHasd, 3alluTa €ro npae H
cBoOon (ctarhst 45, wacte 1; crates 46, wacte 1); mpaBo Ha CyAeOHYIO 3aIUATY
ABJISIETCA HEMOCPEACTBEHHO JEHCTBYIOIIMM, OHO MPHU3HAECTCS W TapaHTUPYETCS B
Poccuiickoit ®enepaiiii COrJIaCHO OOIIECNPU3HAHHBIM MPUHIMIIAM W HOpPMaMm
MEXIyHAPOJHOrO0 TpaBa W B cooTBeTCTBMH ¢ KoHcrutynmen Poccuiickoi
®enepatmu (ctarbs 17, gacts 1; craresa 18).

IlennocTh MpaBa Ha CyACOHYIO 3aIMTY KaK Ba)KHEHIEH KOHCTUTYLIMOHHON
rapaHTHUU BCEX JAPYTUX MpaB U cBOOOA OOYCJIOBJICHA OCOOBIM MECTOM CYIeOHOM
BJIACTHA B CUCTEME PA3/CIICHUS BJIACTECH U €€ MPEepOoraTuBaMM MO OCYIIECTBICHUIO
npaBocyaus, BeiTekatoummu u3 crareit 10, 11 (wacte 1), 18, 118 (wacts 2), 120
(wacte 1), 125, 126 u 128 (wacts 3) Koncturynmm Poccuiickoit deneparun.

[TpuHIMnO OecnpenaTCTBEHHOTO AOCTYMAa K MPAaBOCYAMIO, KOTOPbIN BBITEKAET W3
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MPUBE/ICHHBIX ~ KOHCTUTYIMOHHBIX  MOJIOKEHUW, TMPU3HAETCA B  KAueCTBE
(yHIaMEHTAJIBHOTO TPHUHIIMIA BCEM MEKIYHAPOJHBIM COOOIIECTBOM: COTJIACHO
MexxayHapoTHOMY TAaKTy O TPaKIAHCKUX W TONWTHYCCKUX TmpaBax (MyHKT |
cratbi 14) n KoHBeHIIMM 0 3aImmTe MpaB YeoBeKa U OCHOBHBIX ¢BOOOM (TyHKT 1
cTatbu 0) KaKIBIA B CIydae CHopa O €ro rpakJaHCKUX MpaBax M O0S3aHHOCTAX
MMEET MPABO Ha CIPaBEUIMBOE U NMyOIMYHOE pa3OUpaTeNbCTBO J€ia B pa3yMHbIN
CPOK HE3aBUCUMbIM, OCCIPUCTPACTHBIM M KOMIETEHTHBIM CYJOM, CO3JaHHbIM Ha
OCHOBAHWH 3aKOHA, IPH COOJTFOICHUH MMPUHLMIIA PABEHCTBA BCEX MEPE CYAOM.

CoOOTBETCTBEHHO, KaK HEOAHOKpaTHO YkasbiBasl KoHcTutyimoHHsii Cyg
Poccuiickoit ®enepanmu, Poccuiickas ®eaepauns Kak NPaBOBOE TOCYIAPCTBO
o0s3aHa obecreunBaTh >(PPEKTUBHYIO 3alUTY TPaB W CBOOOJ UeEIOBEKa |
rpaKJaHuHA  TOCPEACTBOM  MPABOCYAMSA,  OTBEYAIOLIEr0  TPEOOBAHMAM
CIPABEMJIMBOCTH, HA OCHOBE 3aKOHOJIATEIBHO 3aKPEMJIEHHBIX KPUTEPUEB, KOTOPHIE
B HOPMATHBHOM (hopMe (B BHAEC OONTUX MPABWIT) TIPEAOMPEACIIAIOT, B KAKOM CY/IE U
B KakoH MpoLeaype NOIJIEKUT PACCMOTPEHUIO KOHKPETHOE AENO, YTO MO3BOJSAET
cyny (cynmbe), CTOpPOHAM, JAPYTUM Y4YaCTHUKAM TWPOIEcca, a TaKKe HWHBIM
3aMHTEPECOBAHHBIM JMLAM M30€e)aTh MPABOBOM HEONPEAECICHHOCTH B JAHHOM
Bonpoce (mocranosjeHuss ot 16 mapra 1998 roma Ne 9-T1, ot 20 despans 2006
roaa Ne 1-I1, ot 17 auBapsa 2008 roga Ne 1-I1, ot 25 maprta 2008 roga Ne 6-11, ot
26 mas 2011 roga Ne 10-ITw ap.).

3. 'apaHTHpys rocy1apCTBEHHYIO, B TOM YHCIE CyIeOHYIO, 3allUTy MpaB U
cBoOOa 4yenoBeka W TrpaxknanuHa, Konctutynusa Poccuiickoit ®enepaiuu
OJTHOBPEMEHHO 3aKpEIUIAeT MPaBO Ka)XIOro 3alluUiaTh CBOWM NpaBa M CBOOOJBI
BCEMHU CHocoOaMM, HE 3ampelleHHbIMH 3aKoHOM (ctaths 45, wacte 2). K uucny
TaKuX — OONIENPU3HAHHBIX B COBPEMEHHOM IPaBOBOM OOIIECTBE — CHOCOOOB
paspeleHns TPpa)KAaHCKO-MPABOBBIX CHOPOB, MNPOUCTEKAOIINX W3 CBOOOIBI
JOTOBOpa,  KOTOPOHM  Hapsagy  © ABTOHOMUEH  BOJIM  YYACTHUKOB
MPEANPUHUMATENIBCKON U MHOW SKOHOMHUUYECKON ACATEIBHOCTH O00YCIOBIMBAKOTCS
JIMCTIO3UTHBHBIE Hauaja I'PaXKIaHCKO-TPABOBBIX U T'PAXKIAHCKO-TIPOLIECCYATTbHBIX

OTHOILIEHUH, OTHOCUTCA OOpalllEHHE B TPETEHUCKUN Cyd — MEXIyHAPOIHbIN
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KOMMEpPUYECKUH apOWTpak WM BHYTPEHHUH TpeTehckuit cya (TMOCTOSHHO
JEHCTBYIOIIMNN TPETEUCKUN Cya WM TPETEHCKUN Cyd, 00Opa3oBaHHbBIA CTOPOHAMH
JUTA PEIIeHUs KOHKPETHBIX criopoB (ad hoc).

O6pammasce B psie cBoux pernreanii (moctanosienns ot 4 ampens 2002 rona
No 8-II, or 17 mapta 2009 roma Ne 5-IT m ot 26 mas 2011 roma Ne 10-II;
onpeaeneHus ot 26 okta0psa 2000 roga Ne 214-0, ot 15 masa 2001 roga Ne 204-O,
ot 20 depans 2002 roga Ne 54-O u ot 4 utons 2007 roma Ne 377-0-0) k ananuzy
3aKOHOIOJIOKEHHUHN, ONPEACIAIOIMX MNPABOMOYHS  TPETEHCKOro Ccyaa Mo
PACCMOTPEHHUIO CIOPOB, BBITEKAIOIIMX W3 TPAKIAHCKUX MPABOOTHOLICHHH,
Koncturymmonnsiit Cyn  Poccuiickolt ®Dexaepaiyu  npuiien K CASAYIOIAM
BBIBOJIAM

B Poccuiickoin deaepaiini npaBo CTOPOH IPaKIaHCKO-ITPABOBOrO CHopa Ha
€ro Tiepeaauy B TPETEHCKH Cyal OCHOBaHO Ha crathe 45 (wacth 2) Koncturymmmn
Poccutickoit denepanm BO B3aMMOCBSI3W € €€ crarhedl 8 (wacth 1), cormacHo
kotopoii B Poccuiickoii ®enepaiiuyd rapaHTUPYIOTCA CB00OJA SKOHOMHUUYECKOM
NEATENHHOCTA W TOJJEPKKAa KOHKYypeHImMH, W cTarbet 34 (wacts 1),
3aKpEIUIAIONICH MpaBO  KaXJIOro Ha CBOOOJHOE HCMHOJb30BAHHE CBOUX
CIOCOOHOCTEH M UMYIIECTBA IS MPEANPUHAMATEILCKON W MHOM HE 3ampeIieHHON
3aKOHOM SKOHOMHUUYECKOUN ACATEIbHOCTH,

Tpererckue cyabl, mo cmbicay crateit 10, 11 (gacts 1), 118 (uacts 1) u 124
128 Konctutyuuu Poccuiickoit @enepannn u OeaepaibHOr0O KOHCTUTYIIUOHHOTO
3akoHa oT 31 nmekabps 1996 roga Ne 1-OK3 «O cyaebHoi cucteme Poccuiickoi
®denepanun», HE OCYIMIECTBIAIOT TOCYNApCTBEHHYIO (CymaeOHYIO) BIacTh W HE
BXOJAT B cyaeOHyro cuctemy Poccuiickoit @enepaiuy, COCTOSIYIO U3
rOCYJAPCTBEHHBIX CYJIOB. JTO, OJHAKO, HE o3HayaeT, u4Tto KOHCTUTYLMS
Poccuiickoit ®denepann MCKIIOYAET TEM CAMBIM  BO3MOXKHOCTH Pa3pELICHUS
IPaKJIAHCKO-MPABOBBIX CIIOPOB  MEXAY YAaCTHbIMM JIMIIAMU B MPOLEAYPE
TPETEUCKOT0 pa3zoMpaTeIbCTBA MOCPEACTBOM TPETEHCKUX CYJ0B, JICHCTBYIOIIUX B
KQueCTBE MHCTUTYTOB TPAXKIAHCKOTO OOINECTBA, HAJAECICHHBIX MYyOJIUYHO

3HAYUMBIMU (QyHKIIASIMH,
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MPEAOCTABIICHUE 3aMHTEPECOBAHHBIM JIMIIAM TPaBa MO CBOEMY YCMOTPEHHUIO
oOpaTUTBhCS 3a pa3perieHreM Cropa B TOCYNAapCTBEHHBIH cya (cym oOmeit
IOPUCITUKIIAK, apOUTPAXHBIH CyA) B COOTBETCTBHUM C €ro KOMIICTECHITHCH,
YCTAaHOBJICHHON 3aKOHOM, WJIM W30paTh ajlbTEPHATHBHYIO (DOPMY 3aIUATHI CBOWX
MpaB U OOPATUTHhCA B TPETEHUCKUNA CYJ — B KOHTEKCTE TapaHTHH, 3aKPETUICHHBIX
cratbamu 45 (dactp 2) u 46 Koncrutyumn Poccuiickoit ®enepannu, — caMmo 1o
ce0e HEe MOXKET paccMaTpHUBATLCA KaK WX HApYIICHHWE, a, HAMPOTUB, PACUIUPSET
BO3MOXXHOCTH pPa3perieHusi crnopoB B cdepe rpaxkmanckoro obopota. CTOpPOHBI
CIIOpa, 3aKiloYasl COTJIAlICHHE O €ro Mepeaaye Ha PACCMOTPEHHUE TPETEHCKOro
Cy/la M peajausyd TEM caMbiM CBO€ MPaBO Ha CBOOOIY JOTrOBOpa, JOOPOBOIBHO
COTJIAIIAKOTCS  MOJYMHUTHCS MPaBUJIAM, YCTAHOBJICHHBIM JJI1 KOHKPETHOTO
TpeTehcKoro cyaa. B Takux ciaydasx mpaBo Ha CyACOHYIO 3allIUTy, KOTopas — Mo
cmpicity ctatbu 46 Koncturynuu Poccuiickoit ®deaepanmu — g0mkHA OBITH
MONTHOM, »>(PQPEKTHBHOH W CBOSBPEMEHHOM, O0O0CECIEUMBACTCA BO3MOXKHOCTHIO
oOpallleHus] B MPEAYCMOTPEHHBIX 3aKOHOM Cly4asx B TOCYJApPCTBEHHBIA CyHd, B
YACTHOCTH MYyTEM NMOAAUM 3asIBJICHUA 00 OTMEHE PELIECHUA TPETEUCKOro cyaa JIndo
O BbIJIJAY€ MCIOJIHUTEIBHOTO JIMCTA HA MPUHYAUTEIBHOE HWCIOJHEHUE PEIICHUS
TPETENUCKOTO Cy1a.

Onupasdch Ha MpUBEACHHbIE MpaBoBbie No3ulinu, KoHctutryuuonusii Cyj
Poccutickoit ®@enepanuu B IloctanoBiaenuu ot 26 Hos0psa 2011 roma Ne 10-I1
MPU3HAJI TPABOMEPHBIM OOpAIlICHUE YACTHBIX JIUI] — B MPEAeiaX peaanu3alul UMu
Ha OCHOBE AaBTOHOMHM BOJIM TpaBa Ha CBOOOAY JOrOBOpa — K TPETEHCKOMY
pa3OupaTenbCcTBy B cepe TpakmaHCKHUX TPABOOTHONICHHWHA, TE MOMYCKAETCS
pa3pellieHHe CIOPOB MOCPEACTBOM OOIIECTBEHHOTO CAaMOPETYJIMPOBAHUSA, a
nyOJIMUHbIE HHTEPECHhl OOECMEUUBAIOTCS 3aKOHOAATENIbHBIMU TPEANUCAHUSIMU,
YCTAHABJIMBAKOIIMUMHU  MPOLEAYPbl  TPETEHCKOro  pa3dbuparesibCcTBa,  4YTO
MpEANoJiaracT HaJMyue TapaHTUH CHOPaBEeAJIMBOCTH U OECNPUCTPACTHOCTH,
MPUCYIINUX JTIOOOMY CcyaeOHOMY pa3OupaTeNbCTBY B CHIIy TpeOoBaHuii ctaTbu 46
Koncturynuu Poccuiickoit Denepaiiuy BO B3aUMOCBA3U €O cTaThel 6 KonBeHmm

O 3alIUTC IIPpaB YCJIOBCKA U OCHOBHBIX CBO6OI[.
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3.1. B cratee 18 DenepanbHOoro 3akoHa «(O TpeTeHCKUX cyAax B
Poccuiickoit ®depepaunny TEPEUUCICHBI OCHOBHBIC MPUHLUIIBI TPETEHUCKOTO
pasOmparenbcTBa — 3aKOHHOCTh, KOH(DHACHIIMAIBLHOCTh W JUCIIO3UTHBHOCTD,
COCTS3aTEJIbHOCTh U PABHOIMPABUE CTOPOH, HE3AaBUCUMOCTh M OECIPUCTPACTHOCTh
TPETEUCKUX CyJel. OTW TNPUHIUINBI, COIJIACHO COBPEMEHHOH JOKTPHHE
CIIPABEIJIMBOTO TIPABOCYIMS, OTHOCATCS K YUCITY (PyHIAaMEHTAIbHBIX, OJHAKO B
TPETEHCKOM Pa3OUPATENIbCTBE UX MPOABJICHUE UMEET CBOU OCOOCHHOCTH, KOTOPbHIE
00YCITOBJICHBI YaCTHOM, HETOCYJAPCTBEHHOM MPUPOION TPETEHCKOro Ccya.

Tak, NpUHIMI 3aKOHHOCTH B TPETEUCKOM pa3OUpaTebCTBE O3HAUACT, B
YAaCTHOCTH, YTO HAPYIIEHUE PEIUICHUEM TPETEUCKOro CyJa OCHOBOIMOJIATAKIIMX
MPUHIUIIOB POCCUMCKOT0 MPAaBa WM BBIHECEHUE UM PEIIEHUS MO CIOPY, KOTOPBIA
B COOTBETCTBMM ¢ (eaepaabHBIM 3aKOHOM HE MOXET OBITh NPEAMETOM
TPETEUCKOTO pPa30MpaTebCTBA, SBIACTCA OCHOBAHWUEM JUIS OTMEHBI (OTKa3za B
WCIIOJITHCHUH) TaKOTO PEIICHUS KOMIETEHTHBIM CcynoM ex officio. Ilpuniun
JVCTMO3UTHBHOCTH, OTPAXAIOIIMKA BOJIKO CTOPOH JOTOBOPAa HAa 3aKITFOUYEHHE
TPETEHCKOTO COIJIAIICHUS KAaK OCHOBbI TPETEHCKOro pa3OMpartesibcTBA M Ha
COTJIACOBAHME €ro MPaBWI, UMEET 00JICe MINUPOKOE COACPKAHUE, HEIKETU MPUHITUIT
JMCTIO3UTHBHOCTH B TPAXKIAHCKOM CYIOIMPOU3BOACTBE.

Uto kacaeTcs 3aKpeIyieHHOTO B MEXAYHAPOAHBIX JOTOBOPaX, OOIBIITHHCTBE
HAlIMOHAJIbHBIX 3aKOHOB W MpaBWjIaX TPETEHCKOro pa30upaTesbCcTBa MPUHIUIIA
HE3aBUCHUMOCTH M OECHPUCTPACTHOCTU TPETEHCKUX CYJICH, TO BBITECKAIOIIHME W3
HEero TpeOOBaHUS MPOU3BOAHBI OT TPEOOBAHUM K CYIbsIM FOCYIAPCTBEHHBIX CYJIOB,
AHAJIOTUYHBl W TOAXOJbl K OCHOBOMOJIATAIOIINM TapAaHTUSAM WX JEATEIbHOCTH,
HAIpPaBJICHHBIM Ha O0ECMECUEHUE peATU3alUN TPAXKIAHAMHU U UX OOBEIMHEHUSIMU
(OpraHM3aIMsAMHA) TpaBa Ha CIPABEITUBOEC Pa3OUPATENIbCTBO /1A HE3aBUCUMBIM 1
oecnipucTpacTHbiM cyaoM. Mcxons u3z s3toro denepanbhbiii 3aKk0H «O TpEeTEHCKUX
cynax B Poccuiickoii ®enepanumn» 3ampemiaeT o0pa30oBaHUE IMOCTOSHHO
JEHCTBYIOMNX TPETEHCKUX CyMOB TIpH (heaepaTbHBIX OpraHax TOCyIapCTBEHHOW
BJIACTH, OpraHax rocyJapCTBEHHOM BjacTH cyObekToB Poccuiickoit deneparuu u

opraHax MECTHOTO caMOyTpaBiieHus (a03ail BTOPOM MyHKTA 2 CTaThHl 3), a TaKXKe
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n3Opanue (Ha3HAUCHHWE) TPETCUCKUM CyAbe (PU3NYECKOTO JIHMIA, KOTOPOE B
COOTBETCTBHHM C €r0 JOKHOCTHBIM CTaTyCOM, OMPEACICHHBIM (eaepaabHbIM
3aKOHOM, HE MOXET ObITh W30paHO (HA3HAUEHO) TPETEHCKUM cyabeh (MyHKT 7
cTatbu 8).

NHbIX oOrpaHuueHUil B OTHOIICHWUM OOpa30BaHMS TPETEHCKUX CYJIOB
OenepanbHbii 3ak0H «O TpeTeiickux cyaax B Poccuiickoit ®enepauun» He
COAEPKHUT: KaK CleayeT U3 ad3aiia MepBoro MmyHKTa 2 €ro cratbu 3, 00pa30oBbIBATh
MOCTOAHHO JCHCTBYIOIINUE TPETEHCKUE CYIbl MOTYT OPraHU3alNU — KOPUIHYECKHAEC
JIMLA, CO3JaHHBIE B COOTBETCTBUM C 3aKOHOAATENBCTBOM Poccuiickoi denepanmn,
WM X 00benWHEHWA (aCCOIMAIlMU, COIO3bI), B TOM UHWCJIE, CJICIOBATEIBHO, W
ABTOHOMHBIE HEKOMMEPUYECKHUE OpraHu3alvy, KaKOBBIMHU, COTJIACHO
OenepanibHOMY 3aKOHY «(O HEKOMMEPYECKMX OPraHHU3alUsIX», MPU3HAOTCA HE
VMMEIOIINE YJIEHCTBA HEKOMMEPUYECKHAE OPraHU3allH, KOTOPBIE CO3/IAI0TCS B LEIAX
MPEeJAOCTaBICHUS yCayr B cdepe o0pa3oBaHMs, 3APaBOOXPAHEHUS, KYJIbTYPHI,
HayKW, mpaBa, (PU3WUECKO KyJbTyphl M CHOPTAa W HWHBIX cdepax W Ham30p 3a
JNEATENBHOCTBIO  KOTOPBIX OCYIIECTBIISIETCS B TMOPAAKE, MOPEAYCMOTPEHHOM
YUPEOUTETbHBIMU JTOKYMEHTAMU TAKWX OPraHU3alni, TPEXKAE BCErO0 YCTAaBOM, a
TAKX€ YUPEIUTEIbHBIM JIOTOBOPOM, JUOO HEMOCPEACTBEHHO YUPEAUTEIAMHU, JIMOO
CIEIUANBHO CO3JaHHBIM  KOHTPOJIBHBIM ~ OPraHoM  (TOTICYUTEIILCKAM — WJTH
HaOMIOAATETbHBIM COBETOM, PEBU3MOHHONW KOMUCCHEH), MO0 ¢ HUCIOIb30BAaHUEM
pa3auUHBIX ()OPM OTUETHOCTH, B TOM UHCIEe MyOnmuHOU (myHKT 3 ctathu 10 m
ctatba 14).

HezaBucumocTs TpeTeickoro cyibu, n30paHHOTO (HA3HAYEHHOTO) B COCTaB
MOCTOAHHO JEHUCTBYIOIIErO0 TPETEUCKOro Cylaa, OT OPraHu3alud — YUYPEAUTENA
JTAHHOT'O TPETEHCKOro cyJa o0ecneunBaeTcs 3aMpeTOM HAa BMEIIATEIBCTBO B €T0
JNEATENBHOCTD IO PACCMOTPEHHUIO CIIOPA U B MPUHATUE PEIICHUA TIO 1€y OPraHOB,
JOJDKHOCTHBIX JIMI[ U COTPYJAHHUKOB 3TOM OpPraHM3alvu, KOTOpas YNpaBOMOYEHA
JIMIIb HA YTBEPKACHUE MPOLEAYPHBIX MPABUJI COOTBETCTBYIOWIECH ACATEIIBHOCTH U
CIIUCKA TPETEUCKUX Cyaed (KOTOPBIM MOXKET UMETh OOA3aTCIbHBIA WJTH

peKOMeHHaTeHBHBIfI XAPAKTCP 1A CTOpOH), d TAKIKC IIOPAAKOM BBLIILIATBI HM
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TOHOPAPOB M KOMITCHCALIMHM WHBIX PACXOJ0B, CBA3AHHBIX C YUACTUEM B TPETEUCKOM
pazOuparenbCcTBE. Kak cieayer w3 crateu 15 @DenepanpHoro 3akona «QO
TpeTeickux cyaax B Poccuiickoii denepanuny», OpeMs 3TUX PacxoJ0B, COCTaB
KOTOPBIX OMNPENENAETCA NPAaBWIAMUA KOHKPETHOTO TMOCTOSHHO JECUCTBYFOIIETO
TPETEHCKOTO CyJla, HECYT CTOPOHBI CTIOpa, a pa3Mep BO3HArpaXkAcHWs (TOHOpap)
3aBHUCUT OT 3apaHee ONPEACIEHHOrO0 pa3Mepa YIUIauMBaeMOro aBaHCOM
TpeTehckoro c¢0opa, 4YacTb KOTOPOrO MOJJICKUT PACHPEACTICHUIO MEXKAY
TPETEUCKUMH CYAbAMH BHE 3aBUCHMOCTH OT PE3YyJIbTATOB PAaCCMOTPEHUA Aeia
(cama ke OpTaHW3AMUSA-YUPEAUTEIb JIUIIh TOJYyYaeT COOTBETCTBYIOIIHE
JICHE)KHBIE CPEJICTBA, OCYIMIECTRIIACT UX XPAHCHUE U BHITLIATY ).

He3aBucumoCTh TPETEHCKOrO CyIbH OT CTOPOH PacCMaTpPUBAEMOrO CIOpa
MOIPa3yMEBAET, KaK MPABUIIO, OTCYTCTBUE TPYAOBBIX (paOOTHHK — paboOTOMATEb,
HAYaJIbHAK — TOAYAHCHHBIN ), TPaKIAHCKO-TIPABOBBIX (IOJDKHUK — KPEAUTOP) U
WHBIX TTPABOOTHOIICHUH (aIMHHUCTPATUBHBIX, (PMHAHCOBBIX, CEMEHHBIX | T.1.), a
OECIPUCTPACTHOCTh O0ECHEUMBACTCS 3aKOHOJAATEIbHBIM 3aKPEIUICHUEM Psija
CIEUUATIbHBIX TPeOOBAaHMM, KOTOPBIE MNPEABIBISAIOTCS K TPETCUCKUM CYIbAM:
cornmacHo nyHkTy 1 ctatem 8 denepanbHoro 3akoHa «O TpeTeMCKHX cydax B
Poccutickoit denepanum» TPETEHCKUM CYIbeH MOXKET ObITh M30paHO (HA3HAYECHO)
JIMLIO, MPAMO WM KOCBEHHO HE 3aMHTEPECOBAHHOE B UCXOAE JIENIa U SABIIAIOIIEECS
HE3aBUCUMBIM OT CTOPOH. TakoW MOJAXOJ COrjacyercs ¢ MPaBOBOM MO3WIUCH
Koncturynmonnoro Cyna Poccuiickoit denepanyu, B CHIIy KOTOPOH OTCYTCTBHE
npeayOeKICHUSI U MPUCTPACTHOCTH CO CTOPOHBI CYAbU SIBJIAECTCA HEOOXOIUMbBIM
yCIIOBHEM CITPaBEUTMBOTO cyaeOHoro paszbmparennctBa (IloctanoBnenue ot 25
mapta 2008 roma Ne 6-1).

OTOM Ke 1eU MOAUYMHEHBI TPeaycMOoTpeHHbie DeaepaibHbIM 3aKOHOM «O
TpeTelickux cyaax B Poccuiickoit denepanumny npasuia (GOPMHPOBAHUS COCTaBa
TpeTeickoro cyna (craths 10) m mopsaoK OTBOJA TPETEHCKUX cyaeit (ctarbs 12),
KOTOPBIA TMPH HAJWYUU COOTBETCTBYIOIIMX OCHOBAHWH, CBUACTEIBCTBYIOIIUX O
HECOOIOJICHUM UMW MPEeAYyCMOTPEHHBIX CTaTbel 8 Ha3zBaHHOro MdenepaibHOTO

3aKOHa TpeOOBaHMH, KaXJaas W3 CTOPOH BIIpaBe 3asABUTh H30pPaHHOMY €IO
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TPETEHCKOMY Cylbe: TakK, MO, K KOTOPOMY MOCTYNUJIO OOpallleHHE B CBA3H C €r0
BO3MOXKHBIM M30paHueM (Ha3HAYeHHEM) TPETEHCKUM CYIbeH, 005S3aH0 COOOIIUTh
O HaJIMYMK OOCTOSITENBCTB, ABJIAIOLIMXCS OCHOBAHUAMM JJISl €0 OTBOJA;, €CIU XKE
YKa3aHHbIe OOCTOATENCTBA BO3ZHUKIA BO BPEMs TPETEHCKOro pa3OMpaTenbCTBa,
TPETEHCKUN Cyabsi JAOJKEH 0€3 MPOMEUICHUS COOOIIUTh 00 3TOM CTOPOHAM H
3adBUTh caM0oTBOA (MyHKT 1 crtatem 12); cTOpoHAa MOXKET 3afBUTh OTBOJ
M30paHHOMY €I0 TPETEHCKOMY CyAbe B Ciydae, €Clu OOCTOATENIbCTBA,
ABJIAIOIIMECS OCHOBAHUSAMM JUIs OTBOJA, CTaJlA M3BECTHBI CTOPOHE TOCIE
n30paHna €I0 OTBOJMMOTO TPETEHCKOTrO CyAbH (MyHKT 2 cTaThu 12); BBIABICHUE
TaKuX OOCTOSITENBCTB HA CTaJMH PACCMOTPEHUA KOMIIETEHTHBIM CYJOM BOMNpPOCa O
BbIJaU€ MCIOJHUTEIBHOIO JUCTA MO0 MPH OCMAPUBAHMM PELICHHS TPETEHCKOro
cyna Oyner ABIATbCS O€3yCIIOBHBIM OCHOBAaHMEM JJIA OTKa3a B BblIAYe
UCIIOJTHATEIRHOTO JiucTa (MyHKT 2 ctatbu 46) mubo Uisi OTMEHBI PEIICHUS
TpeTeckoro cyna (moamyHkt 1 crareu 42).

Kak cnenyer uz ®enepanbHoro 3akoHa «O Tpereiickux cyaax B Poccuiickoi
®denepaunn», B MOCTOSHHO JACHCTBYIOIIEM TPETEHCKOM CyA€ Mpoleaypa OTBOJA
TPETEHCKOrO0 CyapM MOKET OBITh ONpEAENICHa NPaBWIAMH  [OCTOSHHO
JEHCTBYIOMIETO TpeTeickoro cyna (MyHKT 3 cratbl 12), KOTOpPBIE COTJIACHO
MyHKTY 3 €ro craTbd 7 SBJSAIOTCS HEOTHEMJIEMOW YaCThlO TPETEHCKOTO
COIJIAICHMS;, €CIIM TPETEHCKUH Cynbd, KOTOPOMY 3asBJIEH OTBOJ, HE Oeper
CaMOOTBOJ, WJIM APYyras CTOPOHA HE COIIACHA C OTBOJOM TPETEHCKOIrO CYIbH, TO
BONPOC 00 OTBOJAE TPETEHCKOrOo CYAbH pa3pelacTcss APYTUMH TPETEHCKUMU
CYIbsAMH, BXOJAIIMMU B COCTAaB TPETEHCKOro Cyaa, BOMpPoc 00 OTBOAE
TPETEHCKOTr0 CYJbH, Pa3pellaroIIero CHOp €AWHOJWYHO, Pa3peliaeTcss 3TUM
TPETEUCKUM Cyabelt (MyHKT S5 cratbu 12); COOTBETCTBEHHO, KaK B Cllydae
CaMOOTBOJA TPETEHCKOro CyAbH, TaK M MPH COIJIacCMM APYTrOHd CTOPOHBI C
3asBJICHHBIM OTBOAOM TOJTHOMOYHS TPETEHCKOTO CyIbH MPEeKpalaroTes (ctarba 13).

3.2. Takum oOpazom, camMo0 1O ce0¢ TPUBEACHHOS HOPMATHUBHOE
pEryJiMpoBaHne — ¢ ydyeToM npaBoBeiX no3uuui Koncruryumonnoro Cyna

Poccuiickort ®enepanmu, BBIPAKEHHBIX WM B COXPAHAIOIMMUX CBOK CHIY
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pPELIEHUAX, — HE JAeT OCHOBAHMM JUIs BBIBOJA O HEBO3MOXXHOCTH TEPEJAUYM Ha
PacCMOTPEHUE MOCTOSIHHO JEHCTBYIOIIETO TPETEHCKOro cy1a, 00pa30BaHHOTO MPH
ABTOHOMHOW HEKOMMEPUECKOW OpraHusaiiii, rpaXJaaHCKO-MPaBOBOrO CIOPa,
OOHOW W3 CTOPOH KOTOPOTO SABJAETCA VYUYPEOUTENb JAHHOW aBTOHOMHOM
HEKOMMEPUYECKON OpraHu3aliyu.

4. Kak HeomHokpaTHO yka3biBanl Kouctutyunonusli Cyn Poccuiickoi
denepanuv, KOHCTUTYIIMOHHOE PABHOMPABUE MOXKET ObITh 00OECMEUYEHO JIUIIb
Npd  YCJAOBUM  €IMHOOOPA3HOrO TMOHWUMAaHUA U  TOJIKOBAHUS  BCEMU
MPaBONPUMEHUTEIAMU MPABOBOH HOPMBI, KOTOpas, CJEA0BATEIbHO, IOJKHA
OTBE€UaTh TPEOOBAHUIO OMNPEICICHHOCTH, SICHOCTU M HEJBYCMBICICHHOCTH;
HEOMPEJCICHHOCTh COJCPXKAHUS TMPABOBOM HOPMBI, HANpPOTUB, AOMYCKAaET
BO3MOKHOCTh HEOTPAHUYEHHOTO YCMOTPEHUSA B MPOIIECCE MPABONPUMEHEHUS U
BEJET K MPOU3BOIY, @ 3HAUUT, K HAPYIICHUIO HE TOJIbKO MPUHIIMIIOB PAaBEHCTBA
¥ BEPXOBEHCTBA 3aKOHA, HO W YCTAHOBJIEHHBIX CTAaThIMU 45 u 46 (uactu 1 u 2)
Koncrutynun Poccuiickoit deaepanuy rapaHTUl roCyJapCTBEHHOM, BKIIHOYAA
CyAeOHY0, 3allluThl TpaB, CBOOOJA MW 3aKOHHBIX MHTEPECOB TpaxKaaH
(moctanoBneHus ot 25 anpens 1995 roga Ne 3-I1, ot 15 mrons 1999 roma Ne 11-
IT, or 25 deppansa 2004 roma Ne 4-I1, or 20 anpens 2009 roga Ne 7-I1, ot 6
nexadps 2011 roma Ne 27-11, ot 29 nronsa 2012 roga Ne 16-11, ot 22 anpensa 2013
roma Ne 8-IT u ap.).

4.1. O0paiasch K MpoleccyaabHbIM aClleKTaM OCHOBAHHOW Ha MOJIOKEHUSAX
Konctutyuun Poccuiickoit deaepanyyu BO3MOXKXHOCTH Pa3PEIICHUS TPaXXIaHCKO-
MPaBOBBIX CIIOPOB MOCPEACTBOM TPETEHCKOTO pa3OMpaTesibCTBa,
Koncturymmonnsiit Cyn Poccuiickoii ®eaepaiuu B [locranoBnenun ot 26 mad
2011 rona Ne 10-IT npuien k clieyrOlUUM BbIBOIAM:

MPUCYIINI TPAKIAHCKUM MPABOOTHOIIEHUAM TPUHIUI JUCIIO3UTUBHOCTH
paclpoCTpaHseTCd W Ha MPOLECCYAJIbHbIE  OTHOILICHMS, CBSI3aHHBIE €
PacCMOTPEHUEM B CyAaX B MOPSAKE T'PAXKIAAHCKOrO CYAOMPOU3BOACTBA CIOPOB,
BO3ZHUKAIONUX B XOJI€ OCYIICCTBICHHUS (PU3NUCCKAMH W IOPUIAYSCKAMH JTUIIAMHA

NPEANPUHUMATEIICKOW W HWHOM HE 3aIlpPEIlIeHHON 3aKOHOM JKOHOMHUYECKOH
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NEATECNIbHOCTH, TUCIO3UTUBHOCTh B T'PAXXJAAHCKOM CYAONMPOU3BOACTBE O3HAYACT,
YTO MPOLECCYAJIbHBIC OTHOIIEHWA BO3HUKAIOT, WU3MEHSIOTCS W MPEKPAIAOTCA
[JIaBHBIM 00pa30oM MO WHUIMATUBE HEMOCPEACTBEHHBIX YUYACTHUKOB CIOPHBIX
MaTEpUAIBHBIX MPABOOTHOIICHHUM, KOTOPhIE UMEIOT BO3MOXKHOCTh C TIOMOIIBIO Cy/ia
pacnopsiKaTbCs MPOLECCYyaIbHBIMU MPABAMU U CIIOPHBIM MATEPUATIbHBIM ITPABOM;

JAHHOE TPABUJIO PACHPOCTPAHAETCS U HA MPOLIECCYAJIbHbIC OTHOIICHUS,
BO3HUKAIOIIUE B CBSI3U C OCMAPUBAHUEM PECIICHUN TPETEUCKUX CYA0B, TOCKOJIBKY
B OCHOBE ATUX MPOIECCYATbHBIX OTHOILICHUH JIEXKUT JOTOBOP, COTJIACHO KOTOPOMY
CTOPOHBI (YaCTHBIE JIMIA) JOBEPSAIOT 3alIUTy CBOWX TPAXKIAHCKAX TIPaB
M30paHHOMY MM COCTAaBY TPETEHUCKOTO CyJa U MPU3HAIOT €ro PEIICHUS; BMECTE C
TEM Mepeaada crnopa, KOTOPbiii BOZHUK WJIH MOXKET BOSHUKHYTh MEXAY CTOPOHAMH
KaKOro-1u00 KOHKPETHOTO TPAaBOOTHOIIICHUS, HA PACCMOTPEHKE TPETEHCKOTO cyia
0CTaeTCA ATbTEPHATUBHOM (HOPMOI 3aIMTHI TTPaBa W HE MPEBpaAIaeT camo 1Mo cede
TpeTelickoe pa30dupaTeNibCTBO B COOCTBEHHO CyAcOHYIO (hopMy 3almmMThl IpaBa,
PAaBHO KaK W HE TMOPOXAACT HWHBIX IOPUANUYECCKUX TMOCACACTBUI, MOMUMO
MPEAYCMOTPEHHBIX 3aKOHOM HMEHHO /AJid TPETEUCKOro PEUICHUs, KOTOpoe — B
CUJIy HOPUJMYECKOH MTPUPOJAbl TPETEHCKOro pa3zduparesibCTBa — MPUHUMACTCS
TPETEHCKUM CYJIOM OT CBOEr0 HMEHHU, O0A3aTEIbHO Il CTOPOH HA OCHOBE
JOOPOBOJIBHOTO UCMOJHEHUS, a 00ECIEUEHUE €r0 MPUHYAUTETBHOTO UCTIOJIHCHUS
HAaXOJUTCS 3a MpeaesiaMu TPETEHCKOr0 PacCMOTPEHHMS M SABJACTCA 3anauei
rOCYJAPCTBEHHBIX CYJ0B U OPraHOB MPUHYIUTEIBHOTO UCTIOTHEHHUS.

Hcxoas w3 3TOro yCTAHOBJICHHBIA JEHCTBYIOIIUM 3aKOHOAATEIBCTBOM
MEPEUCHb OCHOBAHWN JUIi OTMEHBI (OTKa3a B BHIJAU€ WCIIOJTHUTEIIBHO JTUCTA Ha
MPUHYIUTEIFHOES ~ WCTHOJNHEHWE)  PEMICHWH  TPETEWCKWX  CYy/J0B  HMEET
MCUEPNBIBAIOIIMI  XapakTeEp M MPEIyCMATPUBAET KAK OCHOBAHHUS, HAIMUKE
KOTOPBIX TMOJUICKUT JOKA3bIBAHUIO CTOPOHOH, MPOTUB KOTOPOH MPHUHATO
COOTBETCTBYyIOMEE perreHne (moanyHKT 1 cratem 42 w moanyHkT 1 myHKTa 2
cratbm 46 @enepanbHoro 3akoHa «(O TpeTedckux cymax B Poccuiickoi
Oenepanyuy», 4dacth 2 crarbu 233 u uvacth 2 crateu 239 AIIK Poccuiickoi

Oenepanyu, 4yacth BTOopas ctatbu 421 w uvacte mepBas crateu 426 TTIK
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Poccutickoii ®denepanmu), TaKk W OCHOBAHWS, HAJUYHEC KOTOPHIX TMOICKAT
YCTAQHOBJICHUIO KOMIIETEHTHBIM CYJOM, a WMEHHO. CIOp, PacCMOTPECHHbIH
TPETEHCKUM CYJ0M, HE MOXKET ObITh MPEIAMETOM TPETEHCKOro pa3OoMpaTesibCcTBa B
COOTBETCTBHHM C (he/epaIbHBIM 3aKOHOM WJIM  PEIICHHE TPETEHCKOTO Ccyaa
HapyIIaeT OCHOBOMOJIATAIONTAE TPHHIIMIBI POCCHUCKOTO TpaBa (TMOAMYHKT 2
ctatbd 42 W noAnyHKT 2 mnyHkta 2 crtateu 46 ®enepanpHoro 3akoHa «O
TpeTeickux cyaax B Poccuiickoit deaepanmmu», yacth 3 ctatbu 233 U yacth 3
crateu 239 AIIK Poccuiickoit ®enepainu, 4acTh TpeThss cTaThu 421 u 4yacTh
Bropas cratbu 426 ['TIK Poccutickoit ®enepartim).

AOCTpaKkTHBI  XapakTep HOPMATUBHOCTH, 3aJIO)KEHHOM B  TMOHATHH
«OCHOBOIOJIATalOIMe  MPUHIMIBL  POCCHMCKOro  MpaBa»,  HM3HAYAJIBHO
MPEIONPEICTICH BHICOKOM CTENEHbIO 0000IEHHOCTH OOIIECTBEHHBIX OTHOIICHHUH,
KOTOPbI€ PETYJUPYIOTCA HA OCHOBE STHX NPUHIMUIIOB, U MOTOMY HE MOMKET
paccMaTpuBaThCAd KAk  HEJONYCTUMBIA  OTXOJ OT MPUHIUIIA [PABOBOM
OMPENCICHHOCTH, TeM 0oJiee C YydeToM TOro, UTO JIQHHBIA MPUHIUI
KOHKPETHU3UPOBaH (peaepaabHbIM 3aKOHOAATENIEM TPH (DOPMYTUPOBAHUH APYTHX
OCHOBAaHMM JJIi OTMEHH (OTKa3a B BbIJaYe UCIOJHUTEILHO JMCTa Ha
MPUHYIUTETHFHOE UCTIOTHEHHUE) PENICHHS TPETEHCKOTO Cy/Ia, B TOM YHCJIE TaKOTO,
KaK HECOOTBETCTBHE COCTAaBa TPETEHUCKOTO CyJa MOJOXKEHUAM DenepaabHOro
3akoHa «O Tperelickux cynax B Poccuiickoit denepanuny», yCTaHABIMBAOIIAM
TpeOOBaHUA, KOTOPbIM JOJKEH OTBEYATh TPETCUCKUHA Cyabsi U HECOONIOJCHHUE
KOTOPBIX CITY>KHT OCHOBAHHUEM JIJIs1 €r0 OTBO/JIA.

Ha momenT dopMupoBaHus cocTaBa TPETEHCKOTO Cyaa I pa3pericHus
COOTBETCTBYIOIIIETO TPaXAAHCKO-MPABOBOTO CHOpAa MNPEAMNOCHUIKA Uil OLECHKHU
CrocoOHOCTH W30MpaeMbIX (HA3HAYAEMBIX) TPETEHCKHX CyAed 00eCIeuuTh €ro
OECIIPUCTPACTHOE PaA3PCIICHUE — C TOUKM 3PEHUA TaKuX CYOBEKTHUBHBIX
KaTeropud, Kak MHUPOBO33PEHUE, MOPAJIbHbIC MPUHLMMBL, OO0YCIOBIECHHOE
MPUYMHAMHU MCUXOJOTHUECKOTO WM UHTEIJIEKTYAJIbHOTO XapaKTepa CUTYaTUBHOE
OTHOIIIEHHUE K OJTHOM U3 CTOPOH CMOpa U T.JI., — OTCYTCTBYIOT. OOCTOATENbCTBA KE,

CBUCTEILCTBYIOIINE O MPSIMOM WJIM KOCBEHHOM 3aMHTEPECOBAHHOCTH TPETEHCKOTO
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CylbM B MCXOJI¢ JeJia, €ro 3aBUCUMOCTU OT OJHON W3 CTOPOH CIOpa, BKIIOYAs
TakoW BHEMIHWHA (DaKTOp, Kak (popMaibHBIC WM JIMUYHBIE CBS3U C 3TOW CTOPOHOMU
WJIU €€ MPEICTABUTENEM, U TEM CaMbIM BbI3BIBAIOIIME OOOCHOBAHHBIE COMHEHUS B
OECIPUCTPACTHOCTH  TPETEHCKOro  CyApH, JO  Hauajla  TPETEHCKOro
pazOuparenbCTBa JPYrod CTOPOHE CIopa MOTYT ObITh HEU3BECTHBI, HO MPH HX
00HapYy>XEHUH TIOCe M30paHUs TPETEHCKOTO CYJbHM SABJISIOTCS OCHOBAHWEM JIJiA
€ro OTBOJA.

COOTBETCTBEHHO, NIPU OLICHKE OECIPUCTPACTHOCTH TPETEHCKOTO CYAbH BO
BHUMAHUE NPUHUMACTCS KaK €ro JIMUHAs MO3UIUA MO0 KOHKPETHOMY €Ny, TaK U
OOBCKTUBHBIA KPUTEPUH, 2 UMEHHO HAJIMUKE CBA3EH TPETEUCKOro Cy/ibU ¢ OJHOU
U3 CTOPOH CIOpa WM €€ NPEACTaBUTEIEM KaK 0OCTOSATENBCTBO, KOTOPOE — UCXOA
U3 MPENOCHUIKH, YTO 3aBUCUMBIN TPETEHCKUN CY/Ibsi MOXKET OBbITh MPUCTPACTHBIM
MpU PACCMOTPEHUU JieJla, — TMO3BOJISIET TMIOCTABUTh TOJ, COMHEHHE €ro
HE3aBUCUMOCTh OT HEE€ JMOO ONpEeNeauTh, UMEIUCH JIU JOCTATOUHbBIE TApaHTHUH,
MCKJIFOYAIOIUE BO3MOKHOCTh €r0 MPEAB3SATOrO OTHOIICHUS K JAPYroil CTOpOHE
criopa. MMeHHo mo3Tomy mojiokeHusa ctatbu 18 dDenepanpHoro 3akoHa «O
TpeTelickux cynax B Poccuiickoit ®enepaimuy», nyHkra 2 vactu 3 cratbu 239
ATIIK Poccutickoit @enepanuu u nyHkra 3 cratbu 10 @enepanpHoro 3akoHa «O
HEKOMMEPUYECKUX OpraHu3alMsax» Kak €uHag HOPMAaTUBHAs KOHCTPYKIIUSA
paccuuTaHa Ha pa3IMUyHbIC CUTYAllMH, BO3HUKAIOUIUME B CBA3U C OCMAPUBAHUEM
PEIICHUA TPETEUCKUX CYJIOB. HANPUMEP, CYAbA, Pa3peIIaAOMMA  CHop o
PacCTOPKEHUU JIOTOBOPA APEH/IbI, ABJISETCA COYUPEAUTENIEM IOPUANUECKOTO JIUIIA,
KOTOPOE, B CBOKO OUEPE/ib, SBJACTCS €IUHCTBEHHBIM YUPEAUTENIEM OpraHu3alluu-
uctia (mocranosiaeHue denepanpHOoro apoutpakHoro cyaa CeBepo-3amamaHoro
okpyra ot 6 wmioHs 2005 roma mo memy Ne A56-50320/04); monmHbBIH cocTas
TPETEUCKUX CYIAECH HAXOAUTCA B TPYAOBBIX OTHOLICHUAX C OpraHu3aluei-
YUpPEAUTENIEM, 3aHUMAs PYKOBOASIINE JOJKHOCTH B €€ MPABOBOM JICNApPTAMEHTE, a
npeaceaaTeab TPETEHCKOro CyJa OJHOBPEMEHHO SIBISETCA BHIIC-TIPE3UICHTOM,
YJICHOM KOJIJIETMaJIbHOTO UCMOJIHUTEIBHOTO OPraHa MpaBJi€HUs 3TOW OpraHu3aluu

(mocranosnenue denepanbHoro apouTpaxkHoro cyaa Mockosckoro okpyra ot 30
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utoyist 2012 roga mo memy Ne A40-78556/11-68-671); enuHOMAYHBIA TPETEHCKAN
CyZibsl, KOTOPbI OJTHOBPEMEHHO SIBJISIETCSA HAUAJIbHUKOM MPABOBOTO JICIapTaMEHTa
OpraHU3alMu-YUpEIUTENA, Ha3HAuaeTcs MpeacenarejeM TPETeHCKOoro cyaa
(mocranosnenne deaepambHOrO apOWTpakHOTO Ccyna 3anagHo-CUOMpPCKOTo
okpyra ot 10 uronst 2014 rona o nemy Ne A45-19364/2013).

42. @enepanbHbiii  3aKOHOJAATENb, YCTAHABJIMBAsA  MCUCPIBIBAKOIIUN
MEPEUCHb OCHOBAHWN JUIi OTMEHBI (OTKa3a B BHIJAU€ WCIIOJTHUTEIIBHO JTUCTA Ha
MPUHYIUTEIFHOEC  WCIIOJHEHWE) PENMICHUS  TPETEHCKOTO  CyAa, YUHTHIBAI
cneruuKy TpeTerHcKoro pa3duparenbCcTBa, 00yCIOBIMBAIONIYIO, B CBOIO OUEPE/Tb,
OCOOCHHOCTH JEHCTBUSL B €ro paMKax TMpPUHIMNA HE3aBUCUMOCTA U
OECIIPUCTPACTHOCTH TPETCUCKUX CYJICH, OPUEHTUPYS TEM CaMbIM KOMIIETCHTHBIC
Cylbl Ha TPUHATHE PEIICHUsA, HauOOJee OTBEUAIONIETO0 TPEOOBAHUAM
CITPaBEIJTUBOCTH.

Mexay TeMm mpakThKa MPUMEHCHUS TOJIOKeHUH cratbu 18 denepanbHOTO
3akoHa «O Tpereiickux cyaax B Poccuiickoii @enepanumn», NyHKTa 2 4acTu 3
crateu 239 AIIK Poccuiickoit ®@enepauun u nyHkra 3 cratbu 10 denepanbHOro
3akoHa «(O  HEKOMMEPUECKHUX OpraHu3alusax» apOUTPAKHBIMU  CyJaMHU,
clouBIIasca ¢ yuerom nozunuu lIpesunuyma Breiciiero ApOutpaxkuoro Cyaa
Poccuiickoit denepanuu, HE MO3BOISAET B KAKJIOM KOHKPETHOM CIy4ae JOCTUYb
JOJKHOTO 0ajlaHCa MHTEPECOB BCEX JIMI[, YYACTBYIOIIUX B COOTBETCTBYIOIIMX
MPABOOTHOIIICHUAX, W TMPUHATH PEIICHUE, HauOoJiee OTBeuaroliee TpeOOBAHUAM
CIPaBEJTIUBOCTH, T.€. MCXOAS W3 MPEAYCMOTPECHHBIX NEHCTBYIOIIUM MPABOBBIM
PErYJUPOBAHUEM MPEIECIOB YCMOTPEHUSI KOMIETEHTHOTO Cy/Ia MO YCTAHOBJICHUIO
00CTOSTENBCTB, SIBJISAIONIAXCSA OCHOBAaHWEM JUJII OTMEHBI (OTKa3a B BbBIJAUEC
WCIIOJTHATEIFHOTO JINCTA HA MPUHYAUTEIFHOE UCIIOTHCHHE ) PEIICHUS TPETEHCKOTO
Cy/la, 4TO MPEANoJiaractT HeoOXOJUMOCTh YCTAHOBJICHWUS HAPYUIEHWUA MPUHIIMMA
OECIIPUCTPACTHOCTH TMPU PACCMOTPEHUM KOHKPETHOTO CIOpAa MMEHHO COCTAaBOM
TPETEHCKOTO CyJa, HO MPU 3TOM HE HCKIOUYAET Y4Ye€T B OSTUX LENIIX €ro

OpPraHu3alliOHHO-IIPABOBLIX CBSI3EH CO CTOPOHaMH CIIOpa.
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NHOoe mnoHMMaHME YKa3aHHBIX 3aKOHOMOJIOKEHWW HE COIIACyeTcs ¢

BbITeKaromMu 13 Konctutynuu Poccniickoit Oenepanuu, B TOM YUCTIE €€ CTaTen

8 (wactp 1), 17 (wactp 3) m 34 (wacts 1), mpuHIMOAMU CTAOWIBHOCTH

IpaXXJIaHCKOr0o 000pOTa, HEIOMYCTUMOCTH MPOU3BOJIBLHOIO BMEIIATEIHCTBA KOTO-

100 B YACTHBIE /€A U OCYIIECTBICHUS TPaB U CBOOO/I UEIOBEKA U rPakAaHNHA C
HapYIICHUEM TPaB U CBOOO APYTUX JIUII.

Hcxons w3 M3M0KEHHOTO U PYKOBOJCTBYACH CTaThsAMU 6, 471, 71,72, 74, 75,

78, 79, 87 u 100 ®denepanbHOro KOHCTUTYHHOHHOTO 3aKoHA «O KoHCTUTYIIMOHHOM

Cyne Poccuiickoit ®enepanmny», Konctutyunonnsiii Cyn Poccutickoi ®enepaiyin

HOCTAHOBHI.

1. Ilpu3Hats nosioxkeHus crtatbu 18 deaepanbHOro 3akoHa «O TPeTEHCKUX
cynax B Poccuiickoit ®enepauuny, nyHkra 2 yactu 3 cratbu 239 AlIK
Poccutickoit ®enepanmu 1 nyHkra 3 cratbu 10 ®enepanbHoro 3akoHa «O
HEKOMMEPUYECKUX  OpraHu3anusx» He  mnpoTuBopedamiumu  KoOHCTHUTYyIMU
Poccuiickoit @enepaiuy, MOCKOIBKY 3TH TOJO0KEHUA B WX B3aWUMOCBS3H — MO
CBOEMY KOHCTUTYLIMOHHO-MIPABOBOMY CMBICIIy B CHCTEME JCHCTBYIOIIETO
MPABOBOTO PETYJIMPOBAHUA — HE MPETOJIAratoT 0TKAa3 B BbIAAU€ UCIOJHUTEIBHOTO
JIMCTA HA MPUHYAUTEIBHOE UCTIOTHEHUE PEIICHUS TPETEHCKOTO Cy/1a Ha TOM JIMIIb
OCHOBAHUH, YTO CTOPOHA, B MOJIb3y KOTOPOH OHO MPHUHSATO, SIBJSETCS OJHUM W3
YUPEIUTENEH aBTOHOMHOW HEKOMMEPUYECKOW OpraHu3aluu, IIPpyU KOTOPOM CO31aH
JIAHHBIN TPETEUCKUN CY/I.

2. llpuznanme mnonoxeHud cratb 18 DenepanbHoro 3akoHa «O
TpeTelickux cynax B Poccuiickoit ®enepaimuy», nyHkra 2 vactu 3 cratbu 239
ATIIK Poccutickoit @enepanuu u nyHkra 3 cratbu 10 @enepanpHoro 3akoHa «O
HEKOMMEPUYECKUX  OpraHu3anusx» He  mnpoTuBopedamiumu  KoOHCTHUTYyIMU
Poccuiickoii  ®Denmeparuun HE  TPEMATCTBYET  BHECCHHIO  (hemepasibHBIM
3aKoHOJAaTeNieM — ucxoaa u3 tpedoBannit Koncruryuun Poccutickoit @enepaiiu
U C yueToM HacTtosiiero [locTaHoBIEHNA — U3MEHEHUH B ICHCTBYIOIIEE TPABOBOE

PETYIMPOBAHUC, HAIIPABJICHHBIX Ha COBCPIICHCTBOBAHHC IOPAAKA W IIPHUHIMUIIOB
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co3ganus (opraHuzanuv, (POPMHUPOBAHHS) TPETEHCKUX CYIOB, C TEM YTOOKI
00eCneUnTh 3aIUTY MPAB CTOPOH I'PAXKIAHCKO-NIPABOBOIO CHOPA HA CHPABEJIMBOE
TpETEHCKOE pa30upaTebCTRO.

3. CyneOHble aKThl MO JieNly OTKPHITOrO aKIMOHEPHOTO OOIecTBa
«CoOepOank Poccum», BbIHECEHHBIE Ha OCHOBaHMHM cTaThu 18 @denepanbHOTO
3akoHa «O Tpereiickux cyaax B Poccuiickoii @enepanumn», NyHKTa 2 4acTu 3
crateu 239 AIIK Poccuiickoit ®@enepauun u nyHkra 3 cratbu 10 denepanbHOro
3akoHa «O HEKOMMEPUYECKUX OPraHu3alusax» B MUCTOJIKOBAHHMH, PACXOAAIIEMCA C
WX  KOHCTUTYLIMOHHO-TIPABOBBIM  CMBICJIOM, BBIABJICHHBIM B  HACTOAIIEM
[TocTaHOBICHUM, MOAJIEKAT MEPECMOTPY B YCTAHOBJIICHHOM TOPSIAKE, €CIU JiA
3TOrO HET UHBIX MNPETIATCTBUM.

4. Hacrosiee [TocTaHOBJICHUE OKOHYATEIBHO, HE MOJJIEKUT 00KATIOBAHUIO,
BCTYyMaeT B CHJIYy CO JAHA OQUIHAIBHOTO OMyOJWKOBAHUS, JEHCTBYET
HEMOCPEJACTBEHHO W HE TpeOyeT MNOATBEPKICHHUS JAPYTUMMH OpraHamMu |
JOJIKHOCTHBIMU JIULIAMH.

5. Hacrosmee  llocTaHOBIEHHE  MOMICKHT  HE3AMEIIUTEIBHOMY
onyOnukoBanuto B «Poccuiickoil razere», «CoOpaHMM 3aKOHOJATEIbCTBA
Poccutickoit ®denepanmm»y u Ha «OQUITHATBPHOM WHTEPHET-TIOPTAJIC TPABOBOM
uHdopmarmy (www.pravo.gov.ru). lloctanoBaeHue JOMHKHO OBITH OMYOIMKOBAHO

takxke B «Bectauke Koncturyumonnoro Cyaa Poccuiickoit @eneparumy.

Koncturymonnsiii Cyj
Poccuiickoit ®eneparuum

Ne 30-11T




