NmeHem

Poccuiickon degepaunn

INOCTAHOBJIEHHUE

KOHCTUTYLIMOHHOI'O CYJIA POCCUMCKON ®EJEPAITNN

Mo Aedy O TPOBEPKE KOHCTUTYLMOHHOCTH MOJIOKeHWH cratbu 11 m
nyHKTOB 3 u 4 wyactu derBepTod cratbu 392 ['pakaaHcKoro
npoiieccyaibHOro koaekca Poccuiickoit deaepaiiu B CBSA3M € 3apoOCOM
npe3uanyma JICHUHTpaickoro OKpy»KHOT0 BOEHHOTO Cy/ia

ropoa Cankr-lleTepOypr 6 nexabps 2013 rona

Koncturymmonnsiit Cyn Poccuiickoit @enepanuu B coctase [Ipeacenarens
B.1.3oppkuna, cyaeii  K.B.Apanosckoro, A.M.boinoa, H.C.bonnmaps,
I' AT'amxuesa, FO.M./lanunosa, JI.M.XKapkoso#, I".A. Xununa, C.M.Kazaniesa,
M.H1 .Kneanaposa, C. 1 Kus3ena, A .H Koxkotona, JI.O.KpacaBuukoBoi,
C.I1.MaBpuHa, H.B.MenbsHukoBa, 10.J1.PynkuHa, H.B.Cenesnena,
O.C.Xoxpskosoii, B.I'.fIpocnasuesa,

C ywactueMm npencenarenia JIEHUHrpaACKOro OKPYKHOTO BOEHHOTO Cyja
J1.B.KyBIIMHHMKOBA, MOJHOMOYHOTO npeactaButens ['ocynapcrBenHon J[ymbl B
Koncturymmmonnom Cyne Poccuiickoit @enepanuu J[. @ BaTkuna, npeactaBurens
Copera ®enepanmm  — gokTopa topuanueckux Hayk A.C.CanomaTkuHa,
nojHoMouHoro npexactasutens l[Ipesmmenta Poccumiickonn  ®eaepamun B
Koncturymonnom Cyae Poccuiickoi @enepanvu M.B.KpoTosa,

pykoBOACTBYsICh cTarheit 125 (wacte 4) Koncturymum Poccuniickoit
Oenepanyu, MyHKTOM 3! qactm MEPBOM, YACTAMU TPEThEHl U UETBEPTOM CTaThu 3,

yacTthto mepBor crtatbu 21, crateamu 36, 74, 101, 102 u 104 denepanbHOro
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KOHCTUTYIIMOHHOTO  3akoHa «O  Koncrturynmonnom Cyne  Poccuiickoi
denepanumny,

paccMOTpeEN B OTKPHITOM 3aCEIaHUM JIEJIO O MPOBEPKE KOHCTUTYIUOHHOCTH
nosioskeHnit ctatbu 11 u nynkroB 3 u 4 yactu uerBeptod crarbu 392 TTIK
Poccuiickoit ®eaepanumy.

[ToBomoM K  pacCMOTPEHHMIO Jeia  SBWICS  3ampoc  MPe3uauyma
JIeHUHTPaACKOT0 OKPY>KHOTO BOCHHOTO cyJa. OCHOBAaHUEM K PACCMOTPEHUIO JIefia
ABUJIACh OOHAPYKUBIIASACS HEOMPEAECICHHOCTh B BOMPOCE O TOM, COOTBETCTBYIOT
ma  Konctutynum  Poccumiickoit  ®deaepanmyd  ocapuBacMble B 3a0poce
3aKOHOTMOJIOKEHHUS.

3acnymaB cooOmieHue cyapu-gokiaamgurka C.I1.Maspuna, oObsICHEHUS
MPEJACTABUTENICH  CTOPOH,  BBICTYIUIEHUS  MOPUIJIALIEHHBIX B 3aCEJaHue
npenacrasuteneii: or Bepxosnoro Cyaa Poccuiickori ®enepaiiiu — CyabH
Bepxosnoro Cyna Poccuiickoit ®enepanmun K.C.Kyapo, or MuHucTtepcTBa
toctuinn - Poccmiickoit  denepanmn — E.A.bopucenko, ot I'eHepanbHOro
npokypopa Poccuiickoii  ®enepaumu —  T.A.BacuibeBol, wuccieqoBaB
MPE/ICTaBICHHbBIC JOKYMEHTHI M WHble MaTepuaibl, KoHctutyuuoHHsii Cyn

Poccuiickoit ®eneparuum

YCTAHOBHI:

1. B coorBercTBUM c 4yacThio 4deTBeprToit crarbu 392 I'TIK Poccuiickoi
denepaui K HOBBIM  OOCTOSITEIBLCTBAM, SBJSIOIIMMCSA OCHOBAHUAMM IS
MEepeCcMOTpa BCTYNMUBIIMX B 3aKOHHYIO CHJIY CYAEOHBIX TOCTAaHOBJICHUH,
OTHOCSATCSl TAaKWE BO3HUKIIKUE TOCJE MPUHATUS CYJICOHOTO MOCTAHOBJICHUS U
UMEIOIIME CYIIECTBEHHOE 3HAUEHWE [iJid TMPABWIBHOTO Ppa3pelieHusd Jena
o0ctoaTenbeTBa, Kak npusHaHue KouctutyuuonHsiM Cyaom  Poccuiickoi
Oenepanmn He  cooTBercTBYOmMM  Konctutyumu Poccumiickoit  Deaepaunn
3aKOHA, MPUMEHEHHOTO B KOHKPETHOM JEJI€, B CBSA3M C MPUHATUEM PEILICHUS MO
KoTopoMmy 3asBuTenb oOpamaincs B Konctutyumonnsii Cyn  Poccuiickoi

Oenepanmn  (myHKT 3), W ycraHoBieHwe Eppomeiickum CymaoM mo mpaBam
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YEJIOBEKAa HApYLICHUA NOJIOKeHMHM KOHBEHLMM O 3amuTe NpaB 4YEIOBEKa M
OCHOBHBIX CBOOOJI MPU PACCMOTPEHHUU CYJIOM KOHKPETHOIO JeJjia, B CBA3U C
MPUHATHEM PEIIEHUA MO KOTOPOMY 3adaBUTEb oOpatayics B Esponeiickuit Cyn no
mpaBaM YesioBeKa (IMyHKT 4).

KonctutyimmonHocts nyHkToB 3 U 4 uyactu uerBepToil crathu 392 I'TIK
Poccuiickoit  ®Oenepaumu  Ha3BAaHHBIX  3aKOHOIOJOXXEHHM  OCHAPUBAECTCS
npe3uanyMoM JIEHHHTPAaJICKOrO OKPY)KHOTO BOCHHOT'O CyJa BO B3aWMOCBS3H CO
cratbeit 11 mamnoro Komekca, a ¢daxTudeckn — ¢ ee TOJOXKCHHUSAMH, COTJIACHO
KOTOPBIM CYJ 00A3aH pa3peliaTh rpakJaHCKue Aejia Ha OCHOBaHWM KOHCTUTYIMK
Poccuiickoit ®enepanun, MexXAyHAPOAHBIX H0roBOpoB Poccuiickon denepanun,
(henepalbHBIX KOHCTUTYIIMOHHBIX 3aKOHOB, (DeIepaibHBIX 3aKOHOB, HOPMATHBHBIX
npaBoBbIX akTOB [Ipesnmaenta Poccuiickoit denepanmyu, HOpPMAaTUBHBIX MPABOBBIX
aktoB [IpaBurenbcTBa Poccuiickoil denepanny, HOPMATUBHBIX MPABOBBIX AKTOB
(denepabHBIX OPTraHOB TOCYJAPCTBEHHOW BJIACTH, KOHCTHUTYIMH (yCTaBOB),
3aKOHOB, UHBIX HOPMATUBHBIX MTPABOBBIX AKTOB OPTraHOB FOCYAAPCTBEHHOM BJIACTH
cyOobekToB Poccuiickoit denepanuu, HOPMATUBHBIX MPABOBBIX AKTOB OPraHOB
MECTHOTO CaMOYIIpaBjeHUs (YacTh TepBas), MPU ITOM, €CIU MEXKTYHAPOITHBIM
noroopoM Poccuiickoli @®enepanin  yCTAaHOBJCHBI WHBIC TIPAaBWJIA, YE€M TE,
KOTOPBIE TMPEAYCMOTPEHBI 3aKOHOM, CYJ MPH PA3PELICHUM TPAXKIAHCKOTO e
MPUMEHSET TIPAaBHUIIa MEKIYHAPOAHOTO TOTOBOPA (YaCTh YETBEPTa).

Ha3BaHHbIC 3aKOHOMOJIOKEHHUS MOMJICKAT, IO MHEHHUIO TNPE3nAnyMa
JIeHHMHTPaACKOr0 OKPY>KHOTO BOCHHOTO CyAa, MPUMEHEHUIO MPH PACCMOTPEHHUU
UM  KacCallmOHHOW xkanoObl KkoMmaHaupa BoiickoBodM dactu 41480 Ha
aneJuIUOHHOE omnpeiefieHne JIEeHUHrpaJCcKoro OKpY>KHOI0 BOCHHOTO cyja oT 15
HosA0psa 2012 roaa mo xano6e rpaxkaanuHa K.A MapkuHa Ha OTKa3 B IEPECMOTPE
M0 HOBBIM OOCTOSTENBCTBAM CYJAESOHOrO TIOCTAHOBJIEHUSA, BBIHECEHHOTO IO
IPaXKJIAHCKOMY JAENY MO €ro 3asBJICHUI0 00 OCMAapUBAHWM ACHCTBHI KOMaHAHMpA
YKa3aHHOM BOMCKOBOM YaCTH, CBA3AHHBIX C OTKAa30M B NMPEAOCTABJIECHUHN OTIYCKa

M0 YXOy 3a PeOCHKOM /10 JOCTHIKEHUS UM BO3paAcTa TPEX JIET.
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1.1. 3assnenne K.A MapkuHa O TpPU3HAHUM HE3AKOHHBIMU JEHCTBUH
koMaHaupa BoickoBod yactu 41480 pemenuem IIyImIKMHCKOrO TapHU30HHOTO
BOEHHOTO cyna oT 14 mapra 2006 roga ObUIO OCTaBACHO O€3 YJOBJIETBOPEHUA CO
CCBUIKOM  Ha  OTCYTCTBHE€  3aKOHOJATEIBHO  YCTAaHOBJEHHOrO  MpaBa
BOCHHOCJTYKAIIUX-MY>KUYMH HA NPEAOCTABJICHUE OTMYCKA MO yXOJay 3a peOCHKOM
0 JOCTHXKEHUS WM TPEXJIETHEr0 BO3pacTa, a TAKXKE HA HEI0KA3aHHOCTH
(hakTHUECKOTO OCYIIECTBIICHUS 3asSBUTEIIEM yX0a 3a PEOCHKOM 0€3 MaTEpPHHCKOTO
noneyeHusa. PellieHWe cyna TMEpBOM HMHCTAHIMU OCTaBJICHO 0€3 HM3MCHEHUs
onpeaeaecHueM JICHUHIPaJCKOro OKPYKHOTO BOGHHOTO cyaa oT 27 ampensa 2006
roja, B MCTPEOOBAHWUM TPAXKIAHCKOTO Jeia Il PACCMOTPEHHS B CY/IeOHOM
3acelaHuM CyJla HaA30PHOM MHCTAaHLMM MO Haa3opHoH xamobe K.A.MapkuHa Ha
COCTOSIBIIMECA CYJCOHbIE TOCTAHOBJICHUA TAKKE ObLIO OTKA3aHO.

Kanob6st K.A.MapkuHa Ha HapyLIEHHE €ro KOHCTUTYLIMOHHBIX MpaB
MPYMEHEHHBIMH CyJlaMH OOIIEH IOPUCIUKIIMH B €T0 Jielie MOJIOKeHUsAMH cTateit 13
u 15 ®denepanbHoro 3akoHa «O TOCYHApPCTBEHHBIX MOCOOUSIX TpaKIaHaM,
uMerommmM  aetei», crareit 10 m 11 dDenepanbHoro 3akoHa «O craryce
BOGHHOCHYXalux», ctatb 32 IlonokeHus 0 MOpsAAKE MPOXOXKACHUS BOCHHOM
coykObl M TmyHKTOB 35 wu 44 [TlomokeHuss O Ha3HAUCHWM W BBIIUIATE
rOCYJJAapCTBEHHBIX MOCOOMM TpakJaHaM, HUMEKOIIUM JieTei, ObUIM MNpPU3HAHBI
Koncturynumonnsim Cynom Poccuiickoit @enepaiinyi HE OTBEUAIOIIMMU KPUTEPHIO
nonyctumocTu. OtkasbiBas Onpenenenuem ot 15 aaaps 2009 roga Ne 187-0O-0O B
MPUHATAM 3TUX Kajo0 kK paccMmorpenuto, Koncrtutynmonnsiit Cya Poccuiickoi
denepanun —  UCX0AS M3 TOTO, UYTO  HEJAOMYIICHUE  COBMEIICHUSA
BOCHHOCJTYKAIlIUMU MYXCKOTO TM0jia, MOPOXOASIIMMUA BOCHHYIO CIIY:KOy 110
KOHTPAKTy, WMCIHOJIHEHHUS CIIyKEOHBIX OOSI3aHHOCTEH M OTHyCcKa MO YXOAy 3a
peOCHKOM JUUIi BOCIMTAHWA MAJIOJICTHUX JeTe O0OYCIOBIICHO crerupuKon
MPAaBOBOrO CTaTyca BOEHHOCHIYXKAIIMX M COMJIACyeTCsl KaK ¢ J0OpOBOJIbHBIM
XapaKTEepOM 3aKJIFOYEHUA KOHTPAKTA O MPOXO0XKIACHUM BOCHHOM CYKObI, TaK U C
KOHCTUTYLIMOHHO 3HAQUUMBIMU LEISIMUA OTPAHUUYCHHS MpPaB U CBOOOJ YEJIOBEKA U

rpaxkaanuHa (cratha 55, wacte 3, Koncrurymuu Poccumiickoit @enepanmm), — He
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YCMOTpEJI HApyIICHUS KOHCTUTYLIMOHHBIX MPaB 3asBUTEISA B €ro KOHKPETHOM
Jiese, a TaKXKe, UMES B BUJY BEChbMA OTPAHUUEHHOE YUACTUE POCCUNCKUX KEHIUH
B OCYILECTBJIEHUA BOCHHOM CIYy:KObl M OCOOYIO, CBA3AHHYIO C MAaTE€PUHCTBOM,
COIMAJIbHYIO POJb JKCHIIMHBI B OOIIECTBE, KOHCTAaTHUPOBAJl OTCYTCTBUE
HapyIICHUsl MPHUHIMIIA PABEHCTBA MPaB M CBOOOJ 4YEJIOBEKA W TPAXJAHWHA B
KOHTEKCTE PABHOIPABHS MYKUMH U KCHIIUH.

EBponeiickuii Cya no npaBam uenoBeka, kyaa K.A.Mapkun oOpatuics ¢
*Kajno00W Ha OTKa3 POCCHUHMCKHMX BJIACTEH MPEIOCTaBUTh €My B MEPHOJ
MPOXOXKAEHUA BOCHHOM CIYObl IO KOHTPAKTY OTIIYCK MO yXOJy 3a peOCHKOM A0
JOCTHXKEHUST MM BO3pacTa TPeX JIET, YCTAaHOBWJI HAPYUIEHWE B OTHOIICHUHU
3asBuTeNa BiacTamMu  Poccuiickoii ®enepaumun cratbu 14 «3ampernieHue
JUCKPUMUWHAIIMKW» B COBOKYITHOCTH CO cTaTbel 8 «IlpaBo HA yBakKe€HUE YACTHOU U
ceMeHOM xu3HM» KOHBEHIIMM O 3alUTE MPaB YeIOBEKa U OCHOBHBIX cB0OOA. Kak
cineayer w3 nocraHosyieHuss bonbmioi Ilanatel EBponelickoro Cyaa mo mpasam
yenoseka oT 22 wmapra 2012 roma no geny «KoncTtanTuH MapkuH NpOTHB
Poccuny, HCKIIOUEHHE POCCUHUCKUM 3aKOHOJATEIbCTBOM BOSHHOCIYKAIIUX-
MYKYHUH U3 Kpyra Jivll, AIMEIOIIMX MPAaBO HA MPEIOCTABJICHUE OTIYCKA MO YXOy 32
pPEOEHKOM, MPUTOM YTO BOCHHOCIYXAIUE-KEHIMHbI HWMEIOT TaKO€ MpaBO, HE
MOXET CUYMTaThCA Pa3yMHO WJIH OOBEKTUBHO OOOCHOBAHHBIM; JIUIIAs
BOEHHOCJTYKAIIUX-MY>KUMH MPaBa HAa MOJYYEHUE OTIYCKA MO YXOAy 3a peOCHKOM
UCKJIFOUMTEIBHO MO MPU3HAKY WX TMOJOBOM MPUHAMJIEIKHOCTH, COOTBETCTBYIOIINE
3aKOHOMOJIOKEHUS  YCTAHABJIMBAIOT OOIlEe OrpPaHUYCHUE, AaBTOMATHUYECKHU
MPUMEHIEMOE KO BCEM BOEHHOCHYXKAIIIMM MYKCKOrO TI0JIa, HE3aBUCHMO OT
3aHUMAEMOT0 UMU TOJIOKEHUSI B BOOPYKEHHBIX CHJIaX, BO3MOXXHOCTH UX 3aMEHBI
WM KOHKPETHOW CHTYyalldH, YTO HE OCHOBAHO Ha CHEHU(PUUICCKAX TPEOOBAHUAX
BOCGHHOW CJy>KObl U BBIXOJMT 3a MPEAEbl CBOOOJbl YCMOTPEHHUS rOCYyAapcTBa B
BOITPOCAX, OTHOCAIIMUXCA KAaK K HAIMOHAJIbHOW O€30MacHOCTH B IIEJIOM, TaK U K
BOOPYKEHHBIM CHUJIAM.

OtkazbiBas K.A.MapkuHy B YAOBJIICTBOPEHUHU 3aSBJICHUA O TEPECMOTPE

peuenusa [IylKMHCKOro rapHU30HHOTO BOeHHOTo cyaa ot 14 mapta 2006 roaa mo
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HOBBIM O0CTOATENILCTBAM, K KAKOBBIM MYHKT 4 yacTu ueTBepToil crathu 392 I'TIK
Poccuiickoit ®enepaiyini OTHOCUT ycTaHoBJeHUe EBponeiickum Cynom no npasam
YEeJIOBEKa HapyIIEeHUs ToJiokeHuid KOHBEHIMM O 3alluTe MpaB YEJIOBEKA H
OCHOBHBIX CBOOOJI MPU PACCMOTPEHHUU CYJIOM KOHKPETHOIO JeJjia, B CBA3U C
MPUHATHEM PEIIEHUA MO KOTOPOMY 3adaBUTEb oOpatayics B Esponeiickuit Cyn no
npaBaMm  uejoBeka, Caskr-lleTepOyprckuii  rapHU30HHBIM  BOCHHBIM  CYI,
MPUHABIIMN  IOPUCAMKINIO  yOpa3aHeHHOro [lylmIKMHCKOro  TrapHU30HHOTO
BOGHHOTO cynaa, B omnpeaeneHun ot 30 aerycta 2012 roma ykaszan, uTo
K. A Mapkuny ¢aktrueckn ObUT TIPEIOCTABICH OTIYCK MO YXOIy 3a PeOSHKOM,
BBIIJIAYCHA MPUCYXKIACHHASA MNOocTaHOBIeHWEM bonbmoit [lanater EBponelickoro
Cyna mo mpasaMm dyenoBeka ot 22 maprta 2012 roaa komIeHcalus MOPaJIbHOTO
Bpella, B CBSA3M C UYEM TMPUHATAEC B OTHOUIEHUH HETO KaKUX-TUO0O0 WHBIX
CIEUUATIHBIX MEP MO UCIOJIHEHUIO 3TOr0 MOCTAHOBJICHUS HE TPEOYyeTCs;, Kpome
TOrO, JajibHEHIlee MPOU3BOJCTBO MO JAHHOMY TPAKIAHCKOMY ey HE Oyner
MpECiea0BaTh 1I€b BOCCTAHOBJICHUA WHAMBUAYyaIbHBIX mpaB K.A MapkuHa,
MOCKOJIBKY €r0 ChIH YK€ JAOCTUT BO3PAcTa, MPEBBIIIAOIIETO TPU roja, a caM OH ¢
BOCHHOM CJTy>KObl YBOJIWJICS.

JleHMHTpaACKHIT OKPYKHOW BOEHHBIN CYJl HE COTJIACHIICS C BBIBOJAMH CyJa
MEPBON MHCTAHILIUK, TOCYUTAB, UTO B CHIIY MYHKTA 4 4acTH 4eTBEPTOM cTaThu 392
I'TIK Poccuiickoit ®enepaniu oOH ObLT 005f3aH TEPECMOTPETh IO HOBBIM
o0ctoaTenibeTBaM pelieHne [IyIKMHCKOro TapHU30HHOTO BOEHHOTO cyna ot 14
mapta 2006 ronma, v aneuIIUMOHHBIM omnpeaesniearemM oT 15 Hoa0psa 2012 rona
orMeHun onpeaeneHne Cankt-IleTepOyprckoro rapHU30HHOTO BOCHHOTO CyJa OT
30 aBrycta 2012 roga, cootBeTcTBYIOIICE 3aaBiaeHne K. A.MapkuHa ya0BIeTBOPHII,
peuienre [IymKMHCKOrO rapHU30HHOrO BO€HHOro cyaa ot 14 mapra 2006 ropa
OTMEHWJI U Tiepeaa aeo st paccMorpeHus B Cankrt-IlerepOyprekuii rapHU30HHbBIN
BoeHHbIN cya. [To kaccanmonHoM xanode koManaupa BorickoBoi vyactu 41480 Ha
YKa3aHHOE amneUISIIMOHHOE OMpEAETeHUE Cyabel JIEHHMHIrpaaCKoro OKpPY»KHOTO
BOCHHOTO CyJia ObLJIO MPUHATO pEIIeHrue 00 UCTPeOOBAHWU Jeja U3 CyAa NEPBOH

uHcTaHuy (onpeaeneane ot 20 aexadps 2012 rona).
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[Ipesmauym  JICHUHTpaACKOTO  OKPYXHOTO  BOCHHOTO  CyJda, KyJa
OMPEeCNICHUEM CY/IbU TOTO ke cyaa oT 9 ausaps 2013 roaa kaccanmonHas xxanoda
BMECTE C JeJIoM Obljla NepeaaHa Jyisi PacCMOTPEHUsS B Cy/1eOHOM 3acelaHuM CyJia
KACCAllMOHHON WHCTAHIIMU, MPUIIENT K BbIBOJAY O HAJMYUU HEOMPEJCICHHOCTH B
BOITPOCE O KOHCTUTYIIMOHHOCTH MYHKTOB 3 U 4 wactu uetBepToit cratbu 392 I'TIK
Poccuiickoii ®denepaiimn Bo B3auMocBs3u co crtathei 11 mannoro Kopekca,
MPUOCTAHOBWJI MPOU3BOACTBO Mo jAeny u oOparwica B KoHcrutyumonnsii Cyn
Poccutickoit deaepammu ¢ COOTBETCTBYIOMIMM 3ampocoM (moctanosieHue ot 30
saasaps 2013 rona).

Kak ykaspiBaeTcs B  3ampoce, OCHAPUBAEMbIE  3aKOHOMOJIOXECHUS
npotuBopeuar crathe 15 Konctutynuu Poccuiickoii @enepauun B TOM mepe, B
KaKOH OHM JOMYCKAOT MEPECMOTP BCTYMHBIIETO B 3aKOHHYIO CHJIYy CYAEOHOTO
MOCTAHOBJICHHWS TMPU  HAJIWMYMU  MPOTUBOIMOJIOXKHBIX  MPABOBBIX  MO3UIMH
Koncturynmonnoro Cyaa Poccutickoit ®@enepanmn u EBpomneiickoro Cyna 1o
MpaBaM YeJIOBEKA OTHOCUTEIBHO COOTBETCTBUS MPUMEHEHHBIX MPU PACCMOTPEHUHU
KOHKPETHOTO JIeJJa HOPM HAIMOHAJBbHOTO 3aKOHOJATEJIbCTBA MMOJIOKECHUSAM
Koncrurynum Poccuiickoit @enepanym 1 KoHBEHIIMA O 3aIMTE PaB 4eJIOBEKA U
OCHOBHBIX CBOOOJ, CO3JaBas TEM CaMbiM MPEOATCTBUSA JAJisl MPABUIBHOTO
paspeliieHus Aena.

1.2. B cuny crareii 74, 101 u 102 ®enepaqibHOr0o KOHCTHUTYIIHOHHOTO
3aKOHA «O Koncturynmonnom Cyne Poccutlickon Oenepaummn»
Koncturynmonnsii Cya Poccuiickoit denepaiuu 1Mo 3ampocy cyaa IpoBepseT
KOHCTUTYLIMOHHOCTh OCIAPUBAEMbIX MM HOPMATHBHBIX TMOJIOKEHUH B TOPSAKE
KOHKPETHOTO HOPMOKOHTPOJIA JIMIIb B TOW 4YacTH, B KAKOW OHM MOMJIEKAT
MPUMEHECHUIO B HAXOSIIEMCS B POU3BOJCTBE JAHHOTO CyJa JeJie, OLICHUBAs Kak
OYKBAJIbHBIA CMBICH ATHUX TIOJOXKEHUM, TaK W CMBICI, IIPHJABAEMbIH UM
opUIMAIBHBIM W WHBIM  TOJKOBAaHWEM, a  TaKXKe  CIIOXKHBIICHCS
MPABOMPUMEHUTENILHON MPAKTUKOMN, U YUUTHIBAsI UX MECTO B CUCTEME HOPM.

B Haxopsmemcs B mpou3BoACTBE JIGHUHIPaACKOTO OKPYHOTO BOEHHOTO

cyna aene K.A.MapkrHa B KaueCTBE HOBOTO OOCTOSITENLCTBA, KOTOPOE SBJISIETCS
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OCHOBAaHUEM JJIsI TEPECMOTpPa BCTYMHUBIIETO B 3aKOHHYIO CWJIY PpEIICHUs
[TymkuHCKOTO0 rapHU30HHOTO BOeHHOro cyaa ot 14 mapra 2006 roma, MOXeT
BBICTYNIaTh  TOJIBKO  YCTAHOBJICHHOE TNOCTaHOBJeHUWEeM bonbmoit  [lamarst
EBponeiickoro Cyaa no mpaBam 4yenoBeka ot 22 maprta 2012 rona HapyiieHue
nosiockeHnit KOHBEHIMM O 3aliuTe MpaB YEJOBEKA W OCHOBHBIX CBOOOM MpH
PACCMOTPEHUH CYJIOM JaHHOTO Jejia. Takoe OCHOBAHHE 3aKPEIUIEHO B MyHKTE 4
yactu yeTBepTor ctathu 392 I'TIK Poccutickoit ®eaepainuu. YTo KacaeTcsa myHKTa
3 yacTH YETBEPTOM TOM XK€ CTaTbM, TO B JAHHOM CJIyyae IIPOBEPKY €ro
KOHCTUTYLIMOHHOCTH BHE CBA3M C KOHKPETHBIM [I€JIOM, T.€. B TOPSOKE
abcTpakTHOro HopmokoHTposis, Koncruryunonnsii Cyn Poccuiickoit denepanuu
OCYILIECTBJISITh HE BIPAaBE, MOCKOJbKY 3asABUTENIb HE OTHOCHUTCS K YHCIY
CyOBEKTOB, KOTOpBIE coracHo crathe 125 (uwacth 2) Konctutyuum Poccuiickoit
Oenepanin U ctatbe 84 @DenepalbHOIO KOHCTHTYIIMOHHOTO 3akoHa «O
Koncturynmonnom Cyae Poccuiickoi @enepaiimn» BlipaBe 00paliaThCs ¢ TAKOTO
pona 3anpocamu B KoHcturyumonueii Cyn Poccuiickoit  ®denepanymu.
CoOOTBETCTBEHHO, MPOU3BOACTBO MO HACTOSIIEMY €Iy B STOM 4YacTU B CHIIY
MyHKTa 2 4yacTu nepsoit ctatbu 43 1 ctatbu 68 MenepanbHOro KOHCTUTYIIMOHHOTO
3akoHa «O KonctutynmonHom Cyne Poccuiickoii ®exaepanvny MOIJIEKUAT
MPEKPAILLCHHUIO.
Bwmecte ¢ TeM — yuuThIBasi, 4YTO MPU PA3PEIICHUN B COOTBETCTBUU C MyHKTOM
4 vactu yetBeptod crtatbu 392 I'TIK Poccuiickoit ®enepaii B CUCTEMHOM
€IMHCTBE C YacTsAMU MEPBOM M 4eTBEpPTOH ero crathu 11 KOHKpETHOro aena, B
CBA3M C KOTOPbIM Mpe3uauyM JIGHHMHIpaJCKOro OKPYHOTO BOCHHOrO Cyja
ooparmncs B Koucrutynmonnsii Cyn Poccuiickoit ®denepanyiv, HCIOJHEHUE
noctaHoBjeHus EBponeiickoro Cyna mo mpaBaM YeEJIOBEKAa MOMKET OKa3aThCs
CBA3aHHBIM € OTKa30M OT TMPUMCHEHUA TOJIOKCHUI 3aKOHOJATENbCTBA
Poccuiickoli ®epnepaiuu, B OTHOWEHUM KOTOphiX KoHctutynmonHsii Cya
Poccuiickolt @enepanvu paHee Mpuiies K BBIBOAY 00 OTCYTCTBUU HAPYIICHUS UMH
B YKAa3aHHOM KOHKPETHOM JI€J€ KOHCTUTYIIMOHHBIX TIpaB 3asABUTEA, —

HCKIIOUeHue u3 npeaMeta paccmorpenus Koncrurymmonnoro Cyaa Poccuiickoi
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denepanuu Mo HAcTOALIEMY Aely NMyHKTa 3 yacth yerBeptod crarbu 392 T'TIK
Poccuiickort ®enepanmn HE MPENMATCTBYET OLEHKE KOHCTUTYLUHOHHOCTH WHBIX
OCIApUBAEMBIX B 3aMPOCE 3aKOHOMOJIOKEHUA UMEHHO B KOHTEKCTE BO3MOKHBIX
KoJuIn3uid Mexxay BeiBogamu Koncrurynuonnoro Cyna Poccuiickoi ®enepanvu u
EBponeiickoro Cyna mo mpaBaM 4Ye€IOBEKAa U TEM CaMbIM — OIIEHKE BIIMSHUA
pemiennit Koncrurynuonnoro Cyna Poccumiickoit denepanvii Ha BO3MOXKHOCTD
MEPEeCMOTPa BCTYNUBILIETO B 3aKOHHYIO CHUJy CYJI€OHOro IOCTAHOBJICHUS 0
TaKOMY OCHOBAHHUIO, Kak YycTaHoBiieHue Eppomneiickum Cynom no mnpaBam
YEJIOBEKAa HApYLICHUA NOJIOKeHMHM KOHBEHLMM O 3amuTe NpaB 4YEIOBEKa M
OCHOBHBIX CBOOOJI MPU PACCMOTPEHHUU CYJIOM KOHKPETHOIO JeJjia, B CBA3U C
MPUHATHEM PEIIEHUA MO KOTOPOMY 3adaBUTEb oOpatayics B Esponeiickuit Cyn no
MpaBaM YEJIOBEKA.

Takum oOpazom, nyHKT 4 yactu uerBepToit cratbu 392 I'TIK Poccuiickoii
®denepanuu BO B3aMMOCBS3M € 4YAaCTSAIMU TMEPBOM M 4eTBEpTOH ero crateu 11
ABJIAIOTCS  mpeaMeroM paccmoTrpenusa KonctutyuuonHoro Cyaa Poccuiickoit
denepanuu Mo HACTOAIIEMY JACIY B TOM MEpPE, B KaKOW OHM CIIy»aT I cyaa
o0llled IOPUCAMKIMM OCHOBAHMEM TPHUHATHS PEUICHHUS O TMEPECMOTpe
BCTYMUBIIETO B 3aKOHHYIO CWJIY CYASOHOTO TMOCTAHOBJICHUS BCJICACTBUE
ycTanoBjeHuss Epponeiickum CynoMm Mo MpaBaM 4YeSIOBEKA, Pa3pelIUBIINM ACNO
3asBUTENSA, HAPYILICHUS B OTHOIICHWH HEr0 MNOJIOKCHWH KOHBEHUMHM O 3ammmre
MPaB YEJIOBEKA M OCHOBHBIX CBOOOJ MPHU Hajauuuu peiieHus KoHCTUTYIMOHHOTO
Cyna Poccuiickoi @enepanun, coaepKamiero BbiBoa 00 OTCYTCTBUUA HAPYUIECHUS B
KOHKPETHOM [IeJIe KOHCTUTYLUHOHHBIX MPAaB TOTO K€ 3aABUTEIS TMOJO0KCHUAMHA
3akoHomarenbcTBa Poccniickot denepannv, MPUMEHEHUE KOTOPBIX, IO MHEHHIO
Eponeiickoro Cyaa mo mnpaBaM YeOBEKA, MPUBOJUT K HECOBMECTUMOMY C
TpeboBaHuaAMU KOHBEHIIMM O 3alllUTe MpaB YEJOBEKA M OCHOBHBIX CBO0OA
OTPAHUYEHUIO TTPAB JIMLI, TOANAJAOIIUX MO JCUCTBAE 3TUX 3aKOHOMOJIOKEHUH.

2. Cornacuo crarbe 46 (uwactb 3) Koucturymumm Poccuiickoit deneparnmmn
Ka)XKIblil BIPABE B COOTBETCTBHM C MEKAYHAPOIHBIMU AOTOBOpamu Poccuiickoi

®denepaiin 0OpallaThCs B MEKTOCYJAPCTBEHHBIE OPraHbl MO 3aIlUTE MPaB U CBOOOT
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YEJIOBEKa, €CJIM MCYEPIAHbl BCE WMEIOIINAECS BHYTPUTOCYIAPCTBEHHBIE CPEACTBA
MPaBOBOM 3alluThl. TakuM opraHom sBiigeTcs, B yactHocTH, EBponelickuii Cyn no
MpaBaM YEJIOBEKA, KOTOPBIM YUPEXKAECH, Kak ciaeayeT u3 KOoHBeHLMM O 3amure
MPaB YeJIOBEKA U OCHOBHBIX CBOOO/I, B LEAX 00ECIEUCHUS COOIOACHUS KK IbIM
rocyapcTBOM, patuduimpoBaBmvM AaHHYI0 KOHBEHIWMIO, MPUHATHIX Ha ce0s
00513aTeNIbCTB U PA3pElIacT BOMPOCHI, KACAIOIIUECS TOJIKOBAHUS U MTPUMEHEHUS €€
MonokeHud u [IpOTOKOJIOB K HEH, B TOM 4YHUCIE B IPOLECCE PACCMOTPEHUA
WHAMBUAYAIbHBIX jkaj100 (ctathu 19, 32 u 34), u oKOHYaTeIbHbIE TOCTAHOBIICHUSA
KOTOPOTO TOCY/IapcTBa — ydacTHUKM KOHBEHITNH 003YI0TCS HCTIONHATH (CTaThs 40).

Poccmiickas ®deneparmus, parudummpoaB KoHBEHIHIO O 3aliuTe MpaB
YeJIOBEKA W OCHOBHBIX CBOOOJ, KOTOpasi, TAKMM 00pa3oM, B CHITy cTaThbu 15 (4acThb
4) Koncrurymuu Poccmiickoit deneparuu Botia B IpaBoByIO cuctemy Poccuu B
KaueCcTBE €€ COCTaBHOW dYacTH, TpW3HaAja ipso facto w 0e3 CHenuagIbHOTO
corjamenust topucaukiuioo  Epponelickoro Cyna no mnpaBaM  ueloBeKa
00s3aTeIPHOM MO BOMPOCaM TOJIKOBAHUA M TPUMCHEHHS TOJOXKEHWHM JAaHHOM
Konsenunun u IIpoToKOI0B K HEW B Clydyasx WX MPEANOJIaraeMoro HapylieHus
Poccutickoit ®eneparnueii (cratbst 1 Genepanproro 3akona ot 30 mapta 1998 rona
Ne 54-03 «O parudukanmm KoHBeHIHMHM 0 3alIuTe IpaB YEIOBEKA M OCHOBHBIX
cBo00a 1 [IpOTOKOIOB K HEWR).

Hcexons w3 »3Toro okoHuatelbHOE mocraHoBiieHue Eppomneiickoro Cyna mo
MpaBaM 4YEJIOBEKa, MPUHATOE MO PE3yJbTaraM PACCMOTPEHUS JKAJOObI JULA,
KOTOPOE€ YTBEPXKIAJIO, 4YTO ABIACTCA IKEPTBOW HAPYLIEHHS CO CTOPOHBI
Poccuiickoit denepaumn ero mpas, Npu3HaHHBIX KOHBEHHOMEN O 3amuMTe TPaB
YeJIoBE€KAa M OCHOBHBIX cBoOOA wiM lIpoTokojamMu K HEW, B 4acTy,
KOHCTaTHPYIOILIEH COOTBETCTBYIOIICE HAPYIICHUE B OTHOLICHWW AAHHOTO JIMLA U
MPUCYXKAAIOIIEH €My B Cydae HEOOXOAWMOCTH CIPABEIJUBYIO KOMMEHCALUIO
(crateu 34 u 41 KonseHumu), 6€3yCI0BHO, MOJICKUT UCHONHEHHIO. OMHOW M3
MpoIeCCyaIbHBIX TapaHTHil oOecrieueHuss ucnoiHeHus Poccutickoni deneparmeit
noctaHoBjeHus Epponeiickoro Cyna mo mpaBaM 4YeJlOBEKA B YKA3aHHOW 4acTu

CykuT myHKT 4 yactu udetBeptoi crathu 392 I'TIK Poccuiickoii ®deneparuu,
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COrJIaCHO KOTOPOMY BCTYNUBILIEE B 3aKOHHYIO CHIIY CYAEOHOE IMOCTAHOBJICHHE
MOXET OBbITh MEPECMOTPEHO MO 3afABJICHUIO 3aMHTEPECOBAHHOIO JMIA BBUAY
BO3HUKHOBEHUA HOBOTO OOCTOSITENIbCTBA, KOMM B JAHHOM CJIyyae HPU3HACTCS
OKOHuYaTeNbHOE mnocTaHoBieHue EBponelickoro Cyna mo mnpaBaM ueIOBEKa,
YCTAHABJIMBAIOIIICE HAPYUIEHWE B OTHOIIEHWW JAHHOTO JIMIA MOJIOXKEHUH
KonBeHunu o 3amure mnpaB YeJIOBEKA U OCHOBHBIX CBOOOA MPU PACCMOTPEHUH
CYJIOM €r0 KOHKPETHOTO J€ea.

3. Ilo cmeicny crateit 1 (wacts 1), 2, 15 (wacts 2), 17 (wacte 2), 18, 45
(wactp 1), 46 (wactm 1 wm 2), 52, 53, 55 u 118 Koncrurymuu Poccuiickoit
Odenepanuy, TrapaHTUPOBAHHAS KAXKIOMY UM SBJAIOMIAACA  OOA3aHHOCTHIO
rocyJapcTBa 3alluTa MpaB W CBOOOJ YEJIOBEKA M TPAXKIAHWHA, B TOM UHCIIC
cyneOHas 3aluTa, NPpaBoO HA KOTOPYKD OTHOCHUTCS K OCHOBHBIM HEOTUYKAAEMbIM
nmpaBaM M CBOOOJAM 4YEJIOBEKA M OJIHOBPEMEHHO BBICTYMAECT TapaHTHEH BceX
JpPYrux TMpaB MU CBOOOA, HE MOXKET ObITh MpU3HAHA JACHCTBEHHOM, e€ciu
BBIHECCHHBIN B 1EISAX BOCCTAHOBJICHUS HAPYLICHHBIX MPAB CYACOHBIN aKT WX aKT
WHOTO YIIOJIHOMOUEHHOT'O OPraHa CBOEBPEMEHHO HE UCTIOIHACTCS.

CnenoarenvbHo, kak yka3zan Koucrutyumonssii Cyn  Poccuiickoit
O®enepanun B [locranosnenun ot 26 despans 2010 roma Ne 4-I1, jummo, B
otHoueHun kotoporo Eppomelickum CyaoM 1o TmpaBaM 4YejloBeKa ObLIO
YCTAHOBJIEHO HapylieHne KOHBEHIIMM O 3aliuTe MpaB YEIOBEKA M OCHOBHBIX
cBO0OJ, BO BCSAKOM CJIy4ya€ JOJDKHO HMETh BO3MOXKHOCTH OOpaTUThCA B
KOMIIETEHTHBIA cya Poccuiickoit ®eaepanyu ¢ 3as4BJICHHEM O MEPECMOTPE
CyneOHOrO0 aKTa, TMOCAYKMBIIETO TOBOJAOM JiJii HAMpaBiCHUA KajloObl B
EBponelickuii Cyn no npaBaMm 4ejiOBEKa, U ObITh YBEPEHHBIM, UTO €r0 3asBICHUE
OyJeT pacCMOTPEHO; B CBOKD OYEPE/b, PELIEHUE KOMIIETEHTHOI'O Cy1a MO BONPOCY
O BO3MOKHOCTH MEPECMOTPA COOTBETCTBYIOIIETO CYACOHOTO aKTa — YUMThIBAs
HEOOXOJUMOCTh TMPUHATHUS KOHKPETHBIX MEP HHAUBUAYAILHOTO XapakTepa B
LEJIAX BOCCTAHOBJICHUS! HAPYIIEHHBIX TIPAB 3aABUTENISI — JOJYKHO OCHOBBIBATHCS HA
BCECTOPOHHEM W TMOJIHOM PACCMOTPEHUM €ro JOBOJOB, a TaKkKe OOCTOSATEIbCTB

KOHKPCTHOIO ACJA.
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AHQJIOTUYHON TMO3UIMKM TPUMEHUTENIBHO K pe3yjbTaraM MpoLEeaypbl
nepecMoTpa CyieOHOro akTa B CBS3M € ycTaHOBJIeHUEeM Eponeiickum CynoMm mo
MpaBaM YEJIOBEKA B OTHOILICHWUM 3asABUTENsA HapylieHus KoHBEHLMM O 3amure
MpaB 4YeJOBEKA M OCHOBHBIX CBOOOA mpuaepxkuBaetcs BepxoBubii Cyn
Poccutickoii ®exaepanyu: COCHABIIMCh HAa TOJOXEHUS €€ craTbu 46,
UCTOJIKOBAaHHBIE ¢ yueToM Pekomenaanmu Komurera Munuctpos Cosera EBpornbl
or 19 samBaps 2000 roma R (2000) 2, B cmiy KOTOPbIX OCHOBAaHUEM IS
nepecMoTpa CyJAeOHOTO aKTa BBHUJY HOBBIX OOCTOSATENIBCTB ABJISIETCA HE BCIKOE
ycTtaHoBjaeHHoe EBponeiickum CyaomM 0o mpaBaM 4YelIOBEKa HApYIIEHUE
Poccuiickont ®enepaumeit nosoxxeanii Konsenuum wnm [IpoTokonos k HEW, OH
Pa3bACHUJ, 4YTO TMPHU PACCMOTPEHUM CYJOM BOIMpPOca O HEOOXOAUMOCTH
MepecMoTpa CyJIeOHOr0 akTa YUUTHIBACTCA MPUUMHHO-CJICACTBEHHAS CBSA3b MEXKIY
ycTaHoBjaeHHbIM EBponelickum CynomM 1o mnpaBaM 4eJIOBEKAa HapYIICHUEM
KonBenumuun wnm IIpoTOKOSIOB K HEW M HEOJArompUATHBIMU MOCJCICTBUSAMH,
KOTOPbI€ MPOJIOIKAET UCHBITHIBATh 3a5BUTENIb, U YTO CYACOHBIA aKT MOMJICKUT
MepecMOTpy B TOM Cjydae, €CJAd 3asdBUTENIb MPOAOJNKAET MCIBITHIBATH
HeOIaronpusATHbBIC TIOCJIEACTBUSA TAKOTO AaKTa W BBHIMUIAUCHHAs €My CIIPaBEAJIMBast
KOMIMEHcalus, npucyxkiaeHHas Eppomneiickum CyaoMm 1o mnpaBam 4YeJlOBEKa BO
ncnonHenue crtatbn 41 KonBeHimu, nubO0 HHBIE CPEICTBA, HE CBSA3AHHBIC C
MEPECMOTPOM, HE 00ECHEUMBAIOT BOCCTAHOBJICHHE HAPYILICHHBIX MPaB U CBOOOJ
(myukt 17 mocranosnenns [lnenyma BepxosHoro Cyna Poccuiickoit deneparimn
ot 27 wioHsa 2013 roma Ne 21 «O mpumeHeHMM cynamMu OOIECH HOPUCAUKIMU
KonBeHIm o 3amure mpaB 4€a0BeKa B OCHOBHBIX ¢cB0OOa oT 4 Hos0psa 1950 roaa
u [IpoTOKOIIOB K HEWY).

B nmpouecce mpou3BoacTBa MO MEPECMOTPY BCTYMUBIIETO B 3aKOHHYIO CHJTY
Cy1eOHOr0 MOCTAHOBJICHUS B MOPAJKE MyHKTa 4 yacTu yeTBepTol crarbu 392 I'TIK
Poccutickoit ®denepanmu cya oOIeH IOPUCAUKIIAHA, OOS3aHHBIM TOJTUUHATHCS
tonbko Kouctutymmu Poccutickoit @enepanuu u ¢deaepaasbHOMy 3aKOHY (CTaThs
120, gacts 1, Koncturynmm Poccutickoit deaepamnmn) 1 paspeniaTh rpak 1aHCKHE

nena Ha ocHoBaHum Konctutyumm Poccwmiickoit Denepauuu, MeExXTyHAPOAHBIX
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norosopoB Poccuiickoit deaepanuuy u 3akoHoaarenscrea Poccutickoin @enepannu
(uactb miepBas cratbu 11 I'TIK Poccniickoit deneparnm), MOKET TIPHATH K BRIBOY
O HEBO3MOXHOCTH MCHOJIHEHUsI mocTaHoBJeHus Epponelickoro Cyna nmo mpasam
yeroBeka 0e3 0TKa3a OT MPUMEHEHMS TMOJIOKEHUN 3aKkoHoaaTenbcTBa Poccuiickoit
Oenepanyu, panee mnpusHaHHbX KoHctutyimonnsiM Cynom  Poccubickoi
Oenepanin HE HAPYLIAOIIMMH KOHCTUTYLUMOHHBIC TMpPaBa 3asABUTEIA B €r0
KOHKPETHOM Jiesie. B Takom ciiydae, mpuHUMAas BO BHUMaHWE TOT (pakT, 4yTO TpaBa
1 cBOOOJIbI YEJIOBEKA W TpaxaaHuHa, 3akpemieHHbie Koncturyuueit Poccuiickoi
®denepanuu, — 3TO, MO CYIIECTBY, T€ K€ MpaBa U CBOOOABI, KOTOPbIC MPU3HAHBI
KonBeHuuet o 3aiure npas 4eiOBEKAa U OCHOBHBIX CBOOO, MEPEA CYJ0M OOIIESH
FOPUCOUKIUH BCTAET BOIPOC 0 KOHCTUTYIHOHHOCTH YKa3aHHBIX
3aKOHOIOJIOKEHHUM, TOBJIEKIINX HAPYIIEHUE COOTBETCTBYIOIIUX MOJIOKECHUN
KonBeHunu o 3amuTe npap 4eI0BEKA U OCHOBHBIX CBOOOJI B MX MHTEPHpPETALUH
EBponeiickum CyaoM mo npaBam 4eJIOBEKa.

3.1. Kak ykazano B IloctanoBnenun Koncturyumonnoro Cyaa Poccuiickoi
Oenepanyu ot 16 uronsa 1998 roga Ne 19-11, B cuny TpeboBanuii crateii 4, 15, 18,
19, 46, 118, 120, 125 u 126 Koncturynuum Poccuiickoit denepaivii BHIBOABI CY/I0B
0O0I1IeH FOPUCIUKIIMU O HEKOHCTUTYIIMOHHOCTH TE€X WJIA MHBIX 3aKOHOMOJ0XECHUN
HE MOTYT CaMH 10 ce0e CITY>XKUTh OCHOBAHHUEM IS WX O(DHUITHATFHOTO TPU3HAHUS
He  coorBercTBytommMu  Konctutynum — Poccmiickot  @enepanuun
YTPAYMBAIOIIMMHU  OPUAWYECKYIO CWIYy, Takoe mojJHoMoune KoHctuTyuus
Poccuiickoli ®enepauuu Bosznaraet Ha Koucturyuuonusii Cyn Poccuiickoit
Oenepanuu, u umenHo Koncturyuuonnsii Cyn Poccuiickoit @eaepaiiuu J0KEH
pazpemmTs BoOopoc O cooTBeTcTBMH KoHcTtutyum Poccuiickoin ®enepanun
3aKOHOIOJIOKEHUN, KOHCTUTYLIMOHHOCTh KOTOPBIX TOABEPracT COMHEHMIO
O0OpaTUBIIHICS K HEMY CYJ 00I1IeH FOPUCTUKIINY.

U3 npuBeneHHOW NOpaBOBOM MO3WLMU  CIEAYET, UYTO  BBIABJICHHC
HCKOHCTUTYIIMOHHBIX  3aKOHOIOJOXXEHWH ¢ KX MUCKIIOUYCHUE U3 YHCIIA
JEUCTBYIOIMX TPABOBBIX HOPM MOXET SBIATBCA TOJBKO  COBOKYITHBIM

PE3YIAbTaTOM BSaHMOI[efICTBHH CYAOB PA3/IMYHBIX BHUAO0B HOPUCAUKIHH C YUCTOM
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Pa3TPAaHUYEHUAS] WX KOMIICTCHUHH, TMPEANOJATraoero, ¢ OJHOW CTOPOHBI,
peanu3aiuio CyJoM OOIIeH FOPUCAUKIMK TPaBOMOYMS MOCTABUTh BOMPOC O
KOHCTUTYLIMOHHOCTH COOTBETCTBYIOIIUX HOpM mnepen KoncruryunonnsiMm Cyniom
Poccuiickoit @enepaumu, a ¢ Apyroid — ods3anHocTh KoHctutryuuronnoro Cyna
Poccuiickoit Geaepanmy OKOHYATEIBHO PA3pEIIuTh 3TOT BOMPOC.

CootBetcTBeHHO, NMYHKT 4 yactu uetBepToit ctathu 392 I'TIK Poccuiickoi
®denepanuu BO B3aUMOCBSI3U C 4aCTAMM NEPBON W 4eTBepTOil ero crarbu 11 He
MOTYT pPacCMaTpUBATHCS KaK MPEOSATCTBYIOIIME CyAy OOIIECH IOPUCIUKIUH,
OCYIIECTBIIAOIIEMY MPOU3BOJCTBO MO MEPECMOTPY BCTYMUBIIETO B 3aKOHHYIO
CUJIy CyAeOHOr0 MOCTAHOBJICHUS MO 3asABJCHUIO JIMIA, B OTHOLIEHUH KOTOPOTO
EBponeiickum Cynom mo mnpaBaMm 4eaoBeKa ObLJI0O KOHCTATUPOBAHO HAPYIIEHWE
KonBeHuuu o 3aimMTe MpaB 4YeJIOBEKA M OCHOBHBIX CBO0OOJ, OOYCIIOBIEHHOE
MPUMEHEHHEM B €ro Jeje TOJIOKCHWH 3aKOHOJaTeNnbeTBAa  Poccuiickoi
®denepanuu, MNPUOCTAHOBUTh TNPOM3BOJACTBO M OOpPaTUTHCS C 3alpocoM B
Koncturymmonnsiit Cyn Poccuiickoii deaepaiiin 0 mpoBEpPKEe MX COOTBETCTBUA
Koncrurynuu Poccuiickon Oenepanum.

BriHeceHue B Takux cliydasix CyJaoM OOLIEH HOPUCAUKIIMU PELICHUS MO
pe3yJibTaTaM PACCMOTPEHUS 3ASABIICHUS O NEPECMOTPE BCTYMUBIIETO B 3aKOHHYIO
CUJTY CYJ€OHOTO MOCTAHOBJICHUS B IOPSIAKE MyHKTA 4 4acTU 4YE€TBEPTOM cTarhu 392
I'TIK  Poccuiickoit ®enepanuu 0€3 NpeaABapuTENIbHOTO  OOpallleHUus B
Koncturymmonnsiit Cyn Poccuiickoit ®enepaiyu 03Hadano Obl, YTO B MPAKTHKE
CyZIOB OOmIel IOPUCIUKIMUA JOMYCKAETCS BO3MOXKHOCTh PA3JIMUHONW OLECHKHU
KOHCTUTYLIMOHHOCTH OJHUX M TE€X K€ 3aKOHOMOJIOKEHWH M TEM CaMblM — B
Hapymenne TpedoBanuii Koncruryun Poccuiickoit deaepaninm, B TOM YUCIE €€
craret 3, 4, 15 u 76, — cTaBUTCA TOJA COMHEHHE BEPXOBEHCTBO KoHCTHTYIMH
Poccuiickoli ®enepaumu, obOnagaroiied B mpaBoBoi cucteme Poccuiickoit
denepaliii BBICIICH IOPUIAYECKON CHJIONW MO OTHOIICHMIO K JIFOOBIM ITPABOBBIM
aKTaMm, ICUCTBYIOIMM Ha TeppuTopuun Pocculickon Oenepanumu.

3.2. Ilynkr 4 yactu yerBepToit ctathu 392 I'TIK Poccuiickoit denepaiyu Bo

B3aUMOCBSI3M C YACTSIMU TMEPBOM M deTBepTOM ero crartbu 11 He wMoryr
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paccMaTpuUBaThCA M KAaK HE MO3BOJISAIONIME CYLy OOHIEH HOPUCIMKIMKA HA4YaThb
MPOU3BOJICTBO MO TEPECMOTPY IO HOBBIM OOCTOATEILCTBAM BCTYIMBIIETO B
3aKOHHYIO CHJIY CYJI€OHOrO MOCTAHOBJICHUA MO TPAXAAHCKOMY €y, B CBS3H C
MPUHATHEM PEIIEHUA MO KOTOPOMY 3adaBUTEb oOpatayics B Esponeiickuit Cyn no
mpaBaM uYeJlIOBEKa, B Ciydyae, Korjga 10 BbiHeceHus Eponelickum CyaoM Mo
MpaBaM  YEJIOBEKA  OKOHYATEJIBHOIO  MOCTAHOBJICHUS, KOHCTAaTUPYIOIIETO
Hapylienne KOHBEHIMM O 3alluTe MpaB 4YeJIOBEKAa M OCHOBHBIX CBOOOJ TMpH
PacCMOTPEHUH JAHHOTO Jeja, »kajio0da Toro e 3aaButens B KOHCTUTYHMOHHBIH
Cyn Poccuiickoit ®enepaniii Ha HaApYIICHUE €ro KOHCTUTYLHMOHHBIX MpaB
3aKOHOMOJIOKEHUAMU, TPUMEHEHHBIMU B 3TOM JIEJI€ CYJ0M OOIICH IOPUCIUKIINH,
OblJ1a MPU3HAHA HE OTBEYAIOIIEH KPUTEPUIO IOMYCTUMOCTH.

[To cmeicny crarem 125 (wacts 4) Konctutymmu Poccutickoit deneparuu u
KOHKPETHU3HUPYIOIINX €€ MOJIOKEHUM MyHKTa 3 YacTh NEpPBON cTaTthd 3, MyHKTA 2
yacTu mnepBoi ctatbu 43, crareii 96 u 97 DenepaabHOr0 KOHCTUTYLHUOHHOIO
3aKOHA «O Koncturynmonnom Cyne Poccutlickon Oenepanmmy,
Koncturynmonnsii  Cya  Poccwmiickoit  ®Deneparuu, Tpu3HaBas  KajloOy
rpaXJaHWHA HE  OTBEUAIOUIEH  KPUTEPUIO  JIOMYCTUMOCTH, TMPUHUMAET
OMpeIeSICHHE, B KOTOPOM JAET OLICHKY MpaBa AAHHOTO IpakJAaHWHA HA oOpallieHue
B Konctutyuuonnsiit Cyn Poccuiickoit eaepaiivu B CBSA3U C KOHKPETHBIM JICJIOM,
HE TMpenompeaensss TEeM CaMblM BO3MOXKHYIO OILICHKY KOHCTUTYIIMOHHOCTH
OCHApPUBAEMbIX UM 3aKOHOTOJIOKEHUM.

Kak ykazanm Konctutymmonnsit  Cyn  Poccuiickoit  ®enepauuu B
Onpenenenun ot 13 auBapsa 2000 roga Ne 6-O, craryc Koncrurynumonnoro Cyna
Poccutickoit ®deaepaniun He Tpearnojaraet o00XajloBaHWE TPUHUMAEMBIX WM
PEUIECHUM, MOCKOJbKY MHOE€ HE COOTBETCTBOBAJIO Obl €ro MPUPOAEC KaK OpraHa
KOHCTUTYLIMOHHOTO KOHTpoJsisi. M3 3TOro, OJHAaKo, HE CIEAYeT, UTO HAIUUYKe
onpeaeneuus Koncrurynmonnoro Cyaa Poccuiickoit ®deaepaiiun, B KOTOPOM
COACPIKUTCS BBIBOA OO0 OTCYTCTBMM HApPYUIEHUS KOHCTUTYLHMOHHBIX MpaB
3asBUTENIA OCTIAPUBABIIIMMUCA UM 3aKOHOMOJIOKEHUSIMU, MPUMEHEHHBIMU CYIOM B

€ro KOHKPETHOM Jejie, HuckimodaeT ooOpamienne B KoHctutynmonHsli Cyn
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Poccutickoit denepanmu B HaANIEXKAIEH TPoIeaype T000ro U3 ynmpaBoOMOUESHHBIX
Ha TO CYOBEKTOB, BKJIFOUAA CYJibl OOIIEH IOPUCIUKIINY, C TPEOOBAHUEM MPOBEPHUTH
KOHCTUTYLHOHHOCTB T€X K€ 3aKOHOTIOJIOKCHUH.

B »tom cmbicie — yuuthiBas, uto KoHctutyuumonsusii Cyn Poccuiickoit
denepanuu TPUHUMACT PELICHUE MO AENY, OLEHMBAs KaKk OYKBAJIbHBIA CMBICI
OCIIapuBaeMON HOPMBI, TaK W CMBICI, TIPUAABAEMbIil € OUIMATbEHBIM U WHBIM
TOJIKOBAHUEM WJIM CJIOKUBLIEUCA TNMPABONMPUMEHUTEIBHON MNPAKTUKOW, a TaKKe
HUCXOAs M3 €€ MeCTa B CHCTEME HOPM, — COAECPXKAIIUMWCSA B OKOHYATEJIBHOM
noctaHoBjeHun EBponelickoro Cyaa mo npaBaM 4e€aoBEKa BBIBOJ O HAPYIICHUU
MpaB 3asABUTENA, TAPAaHTUPOBAHHBIX KOHBEHIMEHW O 3alUTE NPaB YEIOBEKA H
OCHOBHBIX cBoOo, MOJO0KEHUSIMHA POCCHICKOrO 3aKOHOJIATENBCTBA,
MPUMEHECHHBIMM B €0 KOHKPETHOM JIeJIe, MOXET CBHUJETEIBCTBOBATH O
HEOMPEACIICHHOCTA B  BOMPOCE O COOTBETCTBUM 3THUX 3aKOHOIOJIOKCHUN
Kouctutyuuu Poccuiickoin denepanyu, 4T0, B CBOK OUYEPEb, MOKET SBIISATHCA
OCHOBAaHUEM — [MPU HAJWYUU HAJJIEKAIIEro oOpailieHus — i BO30YXKACHUS
KOHCTUTYLHOHHOTO CYJIOITPOU3BOACTBA.

B takux cnygasx Tot daxr, uto panee Koncrurymmonnsiii Cyx Poccniickoit
Oenepanii TpU3HAI  kKanolOy TpakAaHWHA HE OTBEUAIOIICH KPUTEPHIO
JOMYCTAMOCTH B CBSI3M C OTCYTCTBMEM HAPYILICHUA €r0 KOHCTUTYLMOHHBIX MPaB
3aKOHOIOJIOKECHHUSAMH, TMPUMEHCHHBIMA B €r0 KOHKPETHOM [I€JIe, HE MOMKET
CIIY>KWATh MPEMATCTBUEM ISl IPUHATUSA UM K PACCMOTPEHUIO 3ampoca cyaa oluen
FOPUCIAVKIWH, KOTOPBIA MO 3a4BJICHHI0 TOTO K€ TPAXKIAHWHA OCYIICCTBIISIET B
nopsake myHkta 4 dactu yerBeptoit crarbu 392 I'TIK Poccuiickoit deaepainun
MEPECMOTP BCTYNMMBIIETO B 3aKOHHYKO CHIy CYA€OHOTO MOCTAaHOBJICHUS,
OCHOBAHHOTO HA 3THUX 3aKOHOMOJIOKEHUSX, KOoTopeiM EBponedickum Cynom mno
MpaBaM 4eJIOBeKa ObLla JaHa OILEHKA KakK BJICKYIIMX HapylieHue KOHBEHIMH O
3alllUTe TMpaB 4YEJOBEKA M OCHOBHbIX cBoOoA. Ilpm »>TOM, eciu B Xoje
KOHCTUTYLHOHHOTO CYAOMPOU3BOACTBA PACCMATPUBAEMBIC 3aKOHOMOJIOKECHUA
OynyT mpu3HaHbl He mpoTuBopevaimuMu KoHctutynum Poccuiickoit denepainuu,

Koncturymmonnsiit Cyn Poccuiickoih @eaepanuy — uMest B BUAY, YTO JUIs CyJa
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o0IIIel IOPUCAUKIIMA B JIIOOOM Cllydae MCKIIIOYAeTCd OTKa3 OT MepecMoTpa
BCTYMUBIIIETO B 3aKOHHYIO CHJIy CyA€OHOTO MOCTAaHOBJCHHUS KaK MPOIECCyaabHOM
cTaguM, OOYCIIOBJIECHHOW, B  YaCTHOCTH, BBIHECEHHEM  TOCTAHOBJICHUA
Epponeiickoro Cyaa mo mpaBaM dYellOBEKa, — B paMKax CBOSH KOMIICTCHIIUH
OmnpeaesieT BO3MOXXHBIE KOHCTUTYIIHOHHBIE CIIOCOOBI peann3aliii MOCTaHOBIICHUA
EBponetickoro Cypaa 1o mpaBam 4eioBeKa.

HNcxons w3 M3I0KEHHOTO U PYKOBOJCTBYSCH CTaThed 6, 4acThiO BTOPOH
crarbu 71, crareamm 72, 74, 75, 78, 79, 100 m 104 denepanpHOro
KOHCTUTYIIMOHHOTO  3akoHa «O  Koncrturynmonnom Cyne  Poccuiickoi

Oenepanuny», Konctutyumonnsii Cyn Poccuiickoi @enepanun

HOCTAHOBHI.

1. Tlpusnare nyHkT 4 uyactu uerBepToil ctathu 392 ITIK Poccuiickoi
®denepanuu BO B3aUMOCBSI3U C 4aCTAMM NEPBON W 4eTBepTOil ero crarbu 11 He
npotuBopevammmu Koncrurynuum Poccuiickoin Oenepannn, NOCKOIbKY IO CBOEMY
KOHCTUTYLHOHHO-TIPABOBOMY CMBICITY B CHCTEME JACHCTBYIOLIETO MPABOBOTO
PEryJUPOBAHUS STU 3aKOHOMOJIOXKEHUS HE MPEHATCTBYIOT CyAy OOIleH
IOPUCAMKIIMM HayaTh MO 3asBJCHUIO TPaXKJaHWHA, Kajoba KOTOPOro B
Koncturynmonnsiti  Cya  Poccuiickoii ®eaepanuu Ha  HapyLIICHHE  €r0
KOHCTUTYLIMOHHBIX TpaB W CBOOOJ paHee Obljla MPU3HAHA HE OTBEUAOIIEH
KPUTEPUIO  JOMYCTUMOCTH, TMPOU3BOJCTBO IO TNEPECMOTPY MO  HOBBIM
00CTOATEIbCTBAM BCTYMUBIIETO B 3aKOHHYIO CHJIY CYA€OHOrO MOCTAHOBJICHUS B
CBA3U C ycTaHoBjicHneM Epponeiickum CyaoM MO mpaBaM 4YeJIOBEKAa HApYIICHUS
noysiockeHnii KOHBEHUMM O 3allUTe NpPaB YEJIOBEKA M OCHOBHBIX CBOOOJ B
OTHOIIIEHUH JAHHOTO rPa)KAaHWHA MPU PACCMOTPEHUH CYA0M OOILEH FOPUCIUKIINN
COOTBETCTBYIOIIETO TPAKIAHCKOTO JENa.

B cnywae, ecaum cya oOmed IOPUCAWKIMM TMPUIET K BBIBOAY O
HEBO3MOKHOCTH HWCMOJHEHUs mnocTaHoBiieHus Epponeiickoro Cyna mo mpaBam
yeroBeka 0e3 mpu3HaHuss He cooTBercTByrouMu Konctutyuun Poccuiickoit

®Oenepanuun 3aKOHOIOJIOKEHUH, OTHOCHUTEJIBHO KOTOPBIX paHee
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Koncturynmonnsiti Cyn Poccuiickoit ®deaepanmy KOHCTAaTUPOBAI OTCYTCTBHE
HApYIICHUST UMU KOHCTUTYLMOHHBIX MpAaB 3asABUTENII B KOHKPETHOM Jieie, OH
MPAaBOMOYEH MPUOCTAHOBUTH MPOU3BOACTBO M 00paTuThCs B KOHCTUTYUHMOHHBIN
Cyn Poccuiickoii denepanyiu ¢ 3aMpocoM O MPOBEPKE KOHCTUTYITHOHHOCTH ATHX
3aKOHOIIOJIOKEHU .

2. IlpekparuTh TPOU3BOJCTBO MO HACTOSIIEMY JENY B YaCTH, Kacarollecs
MPOBEPKH KOHCTUTYIIMOHHOCTH MNYyHKTa 3 4actu uerBeptoi crarbm 392 ITIK
Poccuiickoit ®eaepanumy.

3. Hacrosmiee [locTaHOB/ICHHE OKOHYATENBHO, HE MOJJIEAKUT 00KAJTIOBAHUIO,
BCTYMAaeT B CWIYy HEMEJICHHO TMOCJE€  MNPOBO3IJIALICHUA,  JCHUCTBYET
HEMOCPEJACTBEHHO W HE TpeOyeT MNOATBEPKICHHUS JAPYTUMMH OpraHamMu |
JOJIKHOCTHBIMU JIULIAMH.

4.  Hacrosmee  IloctaHoBieHHUE  MOMJEKUT  HE3AMEAJUTEILHOMY
onyOnukoBanuto B «Poccuiickoil razere», «CoOpaHMM 3aKOHOJATEIbCTBA
Poccutickoit ®denepanmm»y u Ha «OQUITHATBPHOM WHTEPHET-TIOPTAJIC TPABOBOM
uHdopmarmy (www.pravo.gov.ru). lloctanoBaeHue JOMHKHO OBITH OMYOIMKOBAHO

takxke B «Bectauke Koncturyumonnoro Cyaa Poccuiickoit @eneparumy.

Koncturymonnsiii Cyj
Poccuiickoit ®eneparuum
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